





CASES IN EQUITY 


ARGUED AND DETERMINED 
IN THE 


SUPREME COURT 


NORTH CAROLINA 


AT 


MORGANTON 


AUGUST TERM, 1848 


WILEY v. BENJAMIN F. HAWKINS er at. 


When the bill does not charge thé facts to be within the knowledge of the 
defendant, he is permitted to answer as to his information and belief, and 
such an answer is always deemed sufficiently responsive to the bill 


Appgat from an interlocutory order of the Court of Equity of Bun- 
comse, at Fall Term, 1847, Battle, J. 

In 1839 the plaintiff purchased from Joseph W. Hawkins a (111) 
tract of land belonging to him and to his brother Benjamin F. 
Hawkins, for whom he acted as an agent, at the price of $5,000. Of this 
sum, $2,000 were paid at the time, and the plaintiff, to secure the sum 
remaining due, executed three several bonds, each for $1,000, and pay- 
able respectively on 13 March, 1841, 1842, and 1843, and each bearing 
date 27 September, 1839. On the same day, and bearing even date with 
these bonds, Joseph W. Hawkins executed and delivered to the plaintiff 
his obligation under his hand and seal, in the penal sum of $10,000, to 
make to him, on or before 13 March, 1843, a good and sufficient convey- 
ance of the said land, with general warranties. Joseph W. Hawkins 
died in the year ...... , and the defendant John Hawkins was duly ap- 
pointed his administrator. The plaintiff alleges that at the time he 
made this contract it was expressly agreed between him and the intestate, 
Joseph W. Hawkins, that he should not be pressed for the money until 
the conveyance of title was made, both for his share of the land and his 
brother Benjamin’s, who lived in another State, and that, in violation of 





Note.—Owing to indisposition of the Reporter, these cases were not re 
ported at the proper time. 
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the contract, an action was commenced against him in 1845 upon one of 
the bonds, by the defendant John Hawkins, and a final judgment ob- 
tained at August Term, 1847, of the Supreme Court against him; and 
that at the same term another judgment was obtained against him upon 
another of the bonds, in the name of Benjamin F. Hawkins, to whom it 
had been assigned. He alleges that he always has been ready, and still 
is, to comply with his part of the contract, upon receiving a good and 
sufficient title from the defendant John Hawkins of the interest of his 
intestate in the said lands, the said Benjamin having conveyed his inter- 
est to him, but that the said John Hawkins, administrator of Joseph W. 

Hawkins, has refused to convey the interest of the said Joseph in 
(112) the said land. The plaintiff further alleges that the $2,000 paid 

by him at the time of making the contract were for the interest of 
Benjamin F. Hawkins in the tract of land. The bill prays a specific per- 
formance of the contract and an injunction to restrain the collection of 
the money recovered until a good and sufficient title is made. 

The defendant John Hawkins, administrator of Joseph W. Hawkins, 
alleges that he knows nothing of the contract personally, but from what 
he has heard, both from the intestate and the plaintiff, he does not be- 
lieve that it was a part of the contract, at the time it was made, or was 
ever since so agreed between his intestate and the plaintiff, that the latter 
was not to be pressed for the purchase money until titles were executed 
for the land; but, on the contrary, he believes that the purchase money 
was to be paid before the conveyances were executed; and states, as his 
reason for the belief, that the bond given for the title requires the title 
to be made at the time the last bond for the purchase money falls 
due. He further alleges that the plaintiff, in conversation with him, 
stated that the title to the land was to be made when the money was paid, 
and that he never claimed the contrary to be the fact. He denies that 
the plaintiff ever demanded or requested a conveyance. On the con- 
trary, he offered to inake a conveyance at any time, when the plaintiff 
told him he did not wish the title made until the money was paid. He 
denies that the $2,000 paid were for the interest of the defendant Benja- 
min F. Hawkins, as the share of the latter in the land was much more 
valuable than the intestate’s, and alleges that it was paid for their joint 
interest and was accordingly shared between them, and that two of the 
bonds were assigned to Benjamin and one retained by Joseph W. Hawk- 

ins, which is the one upon which judgment is recovered. The 
(113) answer of Benjamin F. Hawkins is the same in every material 
part with that of John Hawkins. 

On motion in the court below, the injunction, which had been granted, 
was dissolved, and the plaintiff appealed. 
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J. W. Woodfin for plaintiff. 
N. W. Woodfin for defendants. 





Nasu, J. The claim of the plaintiff to the relief he seeks rests upon 
the allegation that at the time he made the contract it was expressly 
agreed between him and Joseph W. Hawkins that he was not to be pressed 
for that portion of the purchase money for which he has given his bond 
until a good and sufficient conveyance of the whole of the land was made 
to him; and that, in violation of this agreement, the judgment was recov- 
ered before any deed was executed and tendered by the defendants. This 
allegation is denied by both the answers, as fully and positively as, from 
the situation of the defendants, it was in their power to make it. The 
bill states that Benjamin F. Hawkins, one of the defendants, was not 
present, but was, at that time, residing in another State, and Joseph W. 
Hawkins, with whom the contract was made, is dead. So that neither of 
the defendants could possibly know anything of the alleged agreement, 
except by relation. The bill, therefore, does not charge the facts to be 
within the knowledge of either of the defendants. If it had so done, the 
defendants would have had to answer positively and not as to their be- 
lief. But the rules of chancery practice do not require of a defendant 
that which in the nature of things he cannot do. When the charge is, 
as here, of facts of which he has no personal knowledge, he is permitted 
to answer as to his information and belief, and such an answer is always 
deemed sufficiently responsive to the bill. This has been done by those 
defendants. Nor are the facts alleged in the plaintiff’s bill such as sus- 
tain his charge. The three bonds given by him for the deferred 
payments, and the bond given by Joseph W. Hawkins to make (114) 
title, all bear the same date, to wit, 27 September, 1839. The last 
bond is payable on 13 March, 1842, and on the same day Joseph W. 
Hawkins binds himself to make title. Each of the contracts or covenants 
is independent—upon their face there is no condition whatever. It may 
well be asked, if such an agreement as that charged in the bill had been 
made by the parties, why it was not inserted in the written evidence. 

In addition, it is alleged in the bill that the $2,000 paid at the time of 
the contract were for the interest of Benjamin F. Hawkins in the land, 
and the plaintiff admits that he has received a good and sufficient title 
from Benjamin for his share of the land. The answers both deny that 
the money paid was for Benjamin’s interest, but avers that it was re- 
ceived to their joint interest and divided equally between them, and that 
Benjamin’s interest was valued at $3,000 and Joseph’s at $2,000; and, 
in accordance therewith, two of the bonds were assigned to Benjamin and 
one retained by Joseph, which, with $1,000 each had received in money, 
made up their respective shares of the purchase money. The plaintiff 
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then has actually received a conveyance for Benjamin’s interest, with- 
out paying what was due to him, and the defendant John Hawkins has 
professed his readiness to make a conveyance for Joseph’s interest when- 
ever the plaintiff was willing to receive it. 

The case is before us upon the interlocutory decree made below, dis- 
solving the injunction. We see no error in that decree. The plaintiff 


must pay the costs of this Court. 
Per Curt. Affirmed. 








(115) 
EDMUND JONES v. BURWELL BLANTON. 


1. A surety to a guardian bond is not discharged from his liabilities by the 
guardian giving a new bond with other sureties. 

2. A surety who has been compelled to pay the debt of his principal must 
make all his cosureties parties to a bill for contribution, if they are in 
this State and solvent. But where one is out of the jurisdiction of the 
court, and others are within it, the plaintiff, by stating the fact in his bill, 
is at liberty to proceed against the latter alone. 

3. The cosurety who is in this State will have to make contribution without 
regard to the share of contribution which the absent cosurety .would 
have had to pay had he been within the reach of the process of our courts. 

4. A surety to a guardian bond, when sued by the wards, is not bound to avail 
himself of the statute of limitations. 

5. All the bonds given by a guardian are but securities for the same thing, 
and the sureties on each are bound to contribution, but their liabilities 
are in proportion to the amount of their respective bonds. 


Cause transmitted from the Court of Equity of Cieve_anp, at Spring 
Term, 1848. 

The bill sets out that one Benjamin Hicks, in 1821, was, by the county 
court of Rutherford, appointed guardian to the minor children, five in 
number, of Richard Blanton, deceased, and executed five several bonds, 
one for the benefit of each of his wards, as guardian, and each in the 
penalty of $600, with one Achilles Durham and the defendant as his 
sureties; that on 16 April, 1823, the said Hicks renewed his said guard- 

ian bonds by order of the court, and gave, in their place, one bond 
(116) in the penalty of £3,500, with the conditions prescribed by law. 
To this bond Benjamin D. Durham, Achilles Durham, and the 
plaintiff were sureties. The bill then sets forth that, in 1842, a bill was 
filed in the court of equity of Rutherford County against the sureties to 
the bond of 1823, in favor of the children of Richard Blanton and those 
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who represented them or claimed. their interest in the estate of the said 
Richard Blanton, and that a final decree was obtained at the December 
Term, 1845, of the Supreme Court, against the defendants in that suit, 
for $3,081.04, with interest on $1,666.03 from 1 January, 1846, together 
with the costs of the suit; which sum, amounting in the whole to $3,233, 
was paid and discharged by the plaintiff under an execution issued 
against him and the other sureties. The bill further charges that Benja- 
min Hicks removed from this State before the institution of the above 
named suit, and died intestate and insolvent; that before the obtaining 
of the above decree Achilles Durham, one of the defendants, became 
hopelessly insolvent and continues so, and that the said Benjamin D. 
Durham long since removed from this State to parts unknown, and con- 
tinues, if alive, to reside abroad. The bill then charges that the de- 
fendant is a cosurety with the plaintiff in the faithful discharge, by the 
said Benjamin Hicks, of his duties as guardian, and that he is the only 
one from whom the plaintiff ean receive any contribution ; that the plain- 
tiff, after paying off and discharging the decree of the Supreme Court, 
notified the defendant of the fact, and demanded of him his part or por- 
tion of it, which he refused to pay. It then prays an account, etc. 

The defendant admits that he executed the five several bonds (117) 
first set forth in the plaintiff’s bill. He alleges that, having be- 
come uneasy at his situation, and with a view to become discharged from 
further liability for Hicks, he applied to him to give other security, 
which he accordingly did at April Sessions, 1823, of Rutherford County 
Court; that upon the reeords of the same court is the following entry: 
“April Sessions, 1823. The court took a new bond of Benjamin Hicks 
guardian of the heirs of Richard Blanton, deceased, in the sum of £3,500, 
with Edmund Jones, Benjamin D. Durham, and Achilles Durham for 
sureties. Done at the request of Burwell Blanton, former surety.” He 
further alleges that this proceeding was had by him with a view to being 
discharged from his liability for Hicks’ guardianship, and that, at that 
time, Hicks was amply able to discharge all his liabilities as such guard- 
ian, and that he has since become insolvent; that Benjamin D. Durham 
has removed to and still resides in the State of Mississippi, and is a man 
of wealth, and well able to pay his share of the said decree. He further 
alleges that, at the time the heirs of Burwell Blanton instituted their 
said suit against the plaintiff, he was protected by the statute limiting the 
time within which wards shall bring their suits against sureties to guard- 
ian bonds, as all or some of them had arrived at the age of 21 years 
more than three years before. The defendant admits the decree set 
forth in the plaintiff’s bill, and its payment by the plaintiff. 

Replication was taken to the answer. 
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(118)  Guion and Alexander for plaintiff. 
L. E. Thompson for defendants. 


Nasu, J. The defendant’s objection to making contribution is not 
put on the ground of his not being a party to the bond of 1823, upon 
which the judgment against the plaintiff was obtained, but upon the 
three following grounds: First, that he was discharged from all lia- 
bility on the bonds, to which he was a party, by the judgment of the 
county court of Rutherford, when they took the bond of 1823; secondly, 
that, as Benjamin D. Durham was one of the obligors in the bond of 
1823, with the plaintiff, and is in good circumstances, and amply able 
to pay his share, it was the duty of the plaintiff to follow him to the 
State of Mississippi, where he lived, and sue him there; thirdly, that 
more than three years had elapsed after the wards of Hicks, or some of 
them, had arrived at the age of 21 years, before they instituted their 
suit against the plaintiff, and he was therefore protected by the act of 
the General Assembly, Rev. St., ch. 65, sec. 7, and that he had no right 
to file this bill. 

We do not think that any of these objections can avail the defendant. 
As to the first, if such discharge by the judgment of the county court of 
Rutherford does exist, it must be a matter of record; and, without de- 
ciding whether the county court could or could not so discharge the 

defendant, it is sufficient to say the defendant has produced no 
(119) evidence to support the allegation. The defendant was not dis- 

charged by taking the bond of 1823, but his liability continued. 
If it did not relieve him to the extent he expected and wished, yet it cer- 
tainly did relieve him to the extent of binding the sureties to the new 
bond to contribute to any loss he might thereafter sustain by reason of 
his liability ; and it has, eventually, thrown upon the plaintiff, one of the 
sureties to it, the first brunt of the battle. Governor v. Gowan, 25 N. C., 
342. 

As to the second objection. If Benjamin D. Durham had remained 
in this State and was solvent, it would have been necessary for the plain- 
tiff to have made him a party, that the court, in its final decree, might 
adjust the loss between all the parties. Butler v. Durham, 38 N. C., 589. 
But when one of several parties is out of the jurisdiction of the court, 
and others are within it, the plaintiff, by stating the fact in his bill, is 
at liberty to proceed against the latter alone. This is the ordinary prac- 
tice in the court of chancery. Spivey v. Jenkins, 36 N. C., 126. And 
the act of 1807, Rev. St., ch. 113, sec. 2, expressly authorizes one surety 
to sue another without making the principal a party, when he is insol- 
vent and out of the State, and the equity of the act applies to this case. 
It was not necessary, then for the plaintiff to pursue Benjamin Durham 
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into the State of Mississippi. That burden will fall upon the defendant, 
if he wishes to lessen the liability which by the decree in this case will 
rest upon him. Nor was it necessary to make the administrator of 
na a party. Hicks was insolvent and the administrator has left the 
tate. 

As to the third objection. If the wards of Hicks, as is alleged, had 
reached 21 more than three years before they commenced their suit 
against the present plaintiff, he might, if he had so chosen, protected 
himself under the act limiting the time within which actions must be 
brought against the sureties to guardian bonds. Rev. St., ch. 65, sec, 7. 
But he did not so choose. A recovery has been had against him 
upon a just claim, and he now seeks to make the defendant bear (120) 
an equal share of that just demand. It is right and proper that 
the law should fix a time beyond which the sureties to a guardian bond 
shall not be held liable to the claims of the wards; and the law has fixed 
the period at three years after their arrival at full age. The claim here 
is not that of the ward, but of a joint surety. There was no obligation 
on the plaintiff, either in law or in equity, to plead that statute or rely 
upon the protection it gave him. In Leigh v. Smith, 38 N. C., 468, and 
Williams v. Maitland, 36 N. C., 92, the Court decided that an executor 
may or may not, at his option, plead the statute of limitations; nor can 
a legatee compel him to do it, though, by his neglect, or refusal, a lia- 
bility is thrown on the latter from which the plea would have protected 
him. The plaintiff Jones was not compelled to plead the statute upon 
which the defendant relies. Johnson v. Taylor, 8 N. C., 271, was cor- 
reetly decided, but that was an action by the wards. 

The guardian bonds to which the defendant was a surety amounted 
to $3,000, and that on which the plaintiff was surety amounted to $7,000. 
All the bonds given by a guardian are but securities for the same thing, 
and the sureties upon each are bound to contribute; but where the sev- 
eral bonds differ in amount, the liability of the sureties is not equal, but 
in proportion to the penalties of the different bonds. In this case the 
sum for which the defendant Blanton is liable, when compared to that 
which the plaintiff ought to pay of the sum decreed against him, is as 
$3,000 is to $7,000, and so it must be declared. Jones v. Hayes, 38 
N. C., 502. 

Per Curt. Decree accordingly. . 





Cited: Hughes v. Blount, 81 N. C., 207; Craven v. Freeman, 82 
N. C., 364; Bright v. Lennon, 83 N. C., 189; Dudley v. Bland, ib., 224; 
Pickens v. Miller, ib., 547; Hallyburton v. Carson, 100 N. C., 109. 
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(121) 
WILLIAM BUCHANNAN er aL. v. SAMUEL FITZGERALD. 


1. A payment of money into the public treasury for an entry of land, without 
the certificate required from the Secretary of State by the act, Rev. Stat. 
ch. 42, sec. 22, is to be regarded as a merely voluntary and unauthor- 
ized act, and not as a payment on the entry, so as to entitle the party to 
a grant. 

2. The proviso in the act of 1842, ch. 35, saving the rights of junior entries 
“for which the purchase money may have been paid,” is to be construed 
as not preferring a lapsed entry before a junior entry, subsisting at the 
passing of the act, on which the purchase money was afterwards duly 
paid and a grant obtained in due time. 


Aprgat from an interlocutory order, made by Settle, J., in the Court 
of Equity for Harwoop, at Fall Term, 1847, dissolving the injunction 
which had been granted in the cause. 

John Buchannan, the late father of the plaintiffs, on 2 May, 1836, 
entered 96 acres of land in Haywood County, and took out a warrant, 
on which he had the land surveyed on 2 September, 1837. On 5 Decem- 
ber, 1838, he paid the purchase money into the public treasury, as the 
bill charges; but, as the surveyor had not returned the warrant and sur- 
vey, he could not then get a grant. Upon inquiry, he ascertained that 
the surveyor had mislaid the warrant and survey, and he insisted that 
he should look for it and return it, so that he (Buchannan) might get a 
grant. On 13 September, 1841, the defendant Fitzgerald entered 100 

acres of land, and obtained a grant therefor on 11 January, 1843, 
(122) including the greater part of the land entered and surveyed for 
Buchannan. 

The bill was filed in September, 1846, and state¢ that at the time the 
defendant made the entry he had full knowledge that Buchannan had 
made the older entry and paid the purchase money to the State and in- 
tended taking out a grant as soon as the surveyor could find the warrant 
and survey or make a new one. It further states that afterwards those 
papers were found and returned to the Secretary’s office, and a grant 
obtained 1 July, 1844, under which the grantee entered and held the 
land until his death, and then that it descended to the plaintiffs, who 
are his children and heirs at law; and that the defendant brought an ac- 
tion of ejectment against them and has recovered judgment therein. 
The prayer is that the defendant may be declared a trustee for the plain- 
tiffs and be decreed to convey the land to them, and in the meanwhile 
for an injunction. 

The answer denies that the defendant had any knowledge of the entry, 
survey, or payment of the purchase money by Buchannan, as charged in 
the bill, until some considerable time after the defendant had obtained 
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his grant. It states that, in fact, Buchannan had abandoned the entry 
under which he now claims, and made a second entry to the same land 
on 10 November, 1838, on which, however, he took no further steps; and 
it insists that both of those entries had lapsed when the defendant made 
his entry on 13 September, 1841, and, therefore, that he had a perfect 
right to enter the land and obtain a grant. Upon the coming in of the 
answer, the defendant moved for the dissolution of the common injunc- 
tion which had been granted on the bill, and the motion was allowed, 
with costs, but the plaintiffs by leave of the court appealed. 


N. W. Woodfin for plaintiffs. 
Francis for defendant. 


Rurrix, C.J. The court is of opinion that the injunction was (123) 
properly dissolved. It is not correct to say that the purchase 
money on Buchannan’s entry was paid into the treasury; for it could 
only be lawfully received upon the certificate of the Secretary of State 
setting forth the number and date of the entry and the quantity of acres 
found by the surveyor to be vacant, as the same may appear to exist by 
the returns made to him from the surveyor, or entry taker, or from the 
entry taker’s warrant or the plats of survey. Rev. St., ch. 42, sec. 22. 
Nothing of that kind is alleged here, and, indeed, it appears by an in- - 
dorsement of the Secretary of State on the Treasurer’s receipt, which is 
annexed to the bill as an exhibit, that there was no warrant or survey 
returned to his office. The payment into the treasury, therefore, must 
be regarded as a merely voluntary and unauthorized act, and not as a 
payment on the entry so as to entitle the party to a grant on it. Con- 
sequently the entry had lapsed and the land became subject to entry by 
another person, under sections 10 and 11 of the entry law. But if it 
were otherwise, and the money could be deemed a payment for the land, 
there is nothing in the case to affect the defendant with notice of it, and 
he positively denies ever having heard of the entry of 2 May, 1836, until 
nearly a year after he had obtained his own grant; and, certainly, with- 
out notice of it, the defendant might innocently and justly enter the land 
and lay out his money for it, after a lapse of upwards of five years from 
the date of the entry, and nearly three from that of the alleged payment 
of the money into the treasury, and therefore is entitled in consequence 
to hold it to his own use. 

If the acts extending the time for perfecting titles to lands before 
entered be urged for the plaintiffs, the answer is that they all contain 
savings in general terms, that nothing in them shall affect the rights 
of junior entries, except that of 1842, ch. 35, which, taken literally, 
qualifies the proviso by restricting it to a subsequent entry, “for 
which the purchase money may have been paid”; and in Bryson (124) 

7—41 97 








IN THE SUPREME COURT. [41 





Surries v. Hay. 





v. Dobson, 38 N. C., 138, on the maxim that the Legislature never in- 
tends to confer a favor on one citizen which causes loss and injury to 
another, it was held that those words were to be construed as not pre- 
ferring a lapsed entry of 1836 before a junior entry subsisting at the 
passing of the act, on which the purchase money was afterwards duly 
paid and a grant obtained in due time. In every point of view, there- 
fore, according to the answer, the equity of the bill is completely re- 
moved. There is no error in the decree. The plaintiff must pay the 
costs in this Court. 
Per Curtam, Affirmed. 


Cited: Horton v. Cook, 54 N. C., 273; Gilchrist v. Middleton, 108 
N. O., 717, 718. 








MARY JANE SUTTLES er at. v. MARTHA HAY er At. 


Neither weakness of mind nor old age is, of itself, a sufficient ground to inval- 
idate an instrument. To have that effect, there must be some fraud in 
the transaction, either expressly proved or inferred from the circum- 
stances. 


Cause removed by consent from the Court of Equity of Rurnerrorp, 
at Fall Term, 1847. 
This bill was filed in the court of equity of Rutherford by Mary Jane 
Suttles and Sarah Ann Suttles, infants, by their next friend, 
(125) George Suttles, against Martha Hay and George Hay, alias 
George Wesson, and stated. that George Hay, the elder, died in 
1840, leaving the plaintiffs, in right of their mother, Sarah Suittles, 
deceased, and George Hay, the younger, his only heirs at law and next 
of kin; that George Hay, senior, was about 90 years of age at the time 
of his death, and was at that time, and had been for many years before, 
of a very weak mind, incapable of transacting business and easy to be 
imposed upon; that his son George Hay, junior, lived with him, and, 
some years before his death, brought the defendant, Martha to his house, 
and lived with her in adultery until she bore a son, the defendant George 
Hay, alias George Wesson, and married her; that the said George Hay, 
junior, and the defendant Martha obtained and exercised great influence 
over the said George Hay, senior, by means of which they for several 
years endeavored to procure from him a conveyance to the said George, 
junior, of a tract of land which he then owned, of the value of about 
$2,500, and that, at last, by threatening to institute vexatious suits 
against him and by divers other artifices, false suggestions, and undue 
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influence, they procured the said George Hay, senior, to execute a deed, 
bearing date 8 August, 1838, to his son, the said George, junior, for the 
tract of land aforesaid, upon the pretended consideration that the said 
George, junior, was to support his father during his life. The bill 
charges that the said deed was procured by fraud and undue influence 
practiced upon an old man of very imbecile mind, and was therefore 
void. The bill then states that the said George Hay, junior, after the 
death of his father, took possession of the said tract of land and claimed 
it as his own, and on 23 November, 1840, duly made and published his 
last will in writing, and therein devised the said tract of land to his wife, 
the defendant Martha, for life, with the remainder in fee to 

her son, the defendant George Hay, alias Wesson, and soon (126) 
thereafter died; that the said Martha thereupon took posses- 

sion of the said land and claimed it under the said devise. The prayer 
of the bill is that the deed*for the said tract of land should be delivered 
up and canceled, and that the plaintiffs should be let into possession of 
the said land as tenants in common with the defendants. The answer 
of Martha Hay admits all the material allegations of the bill, excepting 
those relating to fraud and undue influence exercised over George Hay, 
senior, by her and her husband, and to the manner in which the deed to 
her husband was executed by his father. With regard to these, it denies 
expressly that defendant Martha or her husband, George Hay, junior, 
acquired any influence over the said George Hay, senior, except what 
resulted naturally from their kind and dutiful attention to him, and de- 
nies also that the said deed was produced by the means alleged in the 
bill. On the contrary, it avers, that the said deed was executed by the 
said George, senior, freely and fairly, to carry out a long settled pur- 
pose of conveying the said Jand to his son George, who was his favorite 
child, as was manifested by his haying willed to his son the same tract 
of land in 1834; that the said George, senior, was at the time in his 
proper mind and free from any undue influence whatever, and that, in 
consideration of said conveyance, the said George, junior, executed to his 
father an instrument by which he bound himself to support his father 
during his life, and that he had faithfully performed the obligation. 
The answer of George Hay, alias George Wesson, who is an infant, is 
merely formal. Replications were put in to the answers, proofs were 
taken on both sides, and the cause was set up for hearing, and trans- 
mitted by consent to this Court. 


Baxter for plaintiffs. 
Gaither for defendants. 


Battie, J. We have carefully examined the testimony in this (127) 
case, and it entirely satisfies us that George Hay, senior, though, 
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from his advanced age and other causes, a man of weak mind, had at the 
time when he executed the deed which has given rise to this contract, suf- 
ficient mental capacity for that purpose. Indeed, the contrary is rather 
insinuated than asserted in the bill, and the main ground upon which 
the plaintiffs rely is that the deed was obtained by means of undue influ- 
ence fraudulently exercised by George Hay, junior, and his wife, over 
the grantor. The specific charge is that it was obtained “by threats to 
institute vexatious suits against him and by divers other artifices, false 
suggestions, and undue influence.” It is well settled that neither weak- 
ness of mind nor old age is, in the absence of fraud, a sufficient ground 
to invalidate an instrument. Smith v. Beatty, 37 N. C., 456. And 
although it is said in the same case “that excessive old age, with weak- 
ness of mind, may be a ground for setting aside a conveyance obtained 
under such circumstances,” yet it is manifest that, to have this effect, 
there must be some fraud in the transaction, expressly proved or inferred 
from the circumstances. It is incumbent, then, upon the plaintiffs to 
prove their charge, that the deed was procured from a grantor by the 
fraudulent exercise of undue influence over him by the grantee and his 
wife. Have they done so? We think they have not. There is no 
testimony at all that George Hay, junior, or his wife, at or about the 
time when the deed was executed, threatened the grantor with suits of 
any kind, or used any artifice, or made any false suggestions, to procure 
its execution. Two of the plaintiffs’ witnesses, to wit, David Miller and 
Isaac D. McClure, testified to declarations of the grantee tending to 

show the exercise of undue influence by him over his father at 
(128) other times. The witness Miller states that George Hay, junior, 

told him that he could make his father do anything he wished in 
relation to the disposal of his property, and he would have it done; but 
the witness does not mention on what occasion or at what time this was 
said. Isaac D. McClure testifies that he wrote a will for the grantor in 
1834, in which he gave the land in question to his son George, and $100 
to the plaintiffs, and that a few days afterwards George, the son, said 
that he compelled or almost compelled his father to will him the land; 
that he told his father that he had worked on the plantation twelve or 
thirteen years after he had come of age, for which he would charge $100 
a year, and would sue him for it and break him up if he did not will him 
the land. If this testimony had related to the execution of the deed, 
and were not weakened by other circumstances, it would have much 
weight with us; but such is not the case, It relates to a will made four 
years before the execution of the deed. The witness who states it is a 
subscribing witness to the deed, as he was to the will, and in his deposi- 
tion as taken by the plaintiffs not a word is said about the deed, aad we 
only learn that he was a witness to it from seeing his name subscribed 
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to it, and from his examination, taken subsequently by the defendants. 
In his latter deposition he tells us that the old man brought the deed to 
him, acknowledged it, and asked him to witness it, which he did; and 
that he at the same time witnessed an obligation from the grantee to his 
father; he testified, further, that the old man was entirely capable of 
making a will when he wrote the one for him in 1834. Archibald Tollar, 
another witness for the plaintiffs, testifies that some time before 1834 he 
wrote a will for the old man, in which he gave $50 to each of the plain- 
tiffs and the residue of his property to his son George, and that he, the 
witness, destroyed it after he heard that the testator had made 
another. Under these circumstances we cannot give much effect (129) 
to the declaration of the son, made to one witness at a time not 
specified, and to another four years before the deed was executed, and in 
relation to a will of almost precisely the same import with the one pre- 
viously made and then in existence. The testimony of the subscribing 
and other witnesses, taken by the defendants, does not much vary the 
case, except in showing that George Hay and his wife lived with his 
father many years, working upon his farm, and supported him, princi- 
pally by their labor, until his death, and that he had a dislike to George 
Suttles, the father of the plaintiffs, saying on one occasion, after the 
deed was executed, that he thought he had it fixed so that George Suttles 
could never get another shilling out of it. Upon a consideration of the 
whole case, we think that the plaintiffs have altogether failed to estab- 
lish their allegations that the deed in question was procured from the 
grantor by the fraudulent exercise of undue influence over him by the 
grantee and his wife. The inadequacy of price, relied upon by the coun- 
sel for the plaintiffs, can have no application to the cage, because the 
plaintiffs do not claim as creditors or purchasers, and because the trans- 
action between the parties to the deed was not a purchase, but was sub- 
stantially, and so intended to be, a gift from a father to a son, for whom 
he was under a moral obligation to provide. 
Per CurraM. Bill dismissed. 


Cited: Graham v. Little, 56 N. C., 163; Hartley v. Estes, 62 N. C., 
169 ; Mobley v. Griffin, 104 N. C., 117; Bond v. Mfg. Co., 140 N. C., 383. 
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(130) 


HUGH KIRKPATRICK v. SAMUEL W. ROGERS er At. 


1. A testatrix, by her last will, devised as follows: “Item 2d. I will and 


bequeath to my nephew H. K. my negroes M. and N., and also to him 
my Glass plantation, the proceeds of which are to go to the support of 
M. and N. during their lives, and, at their death, it is to become said H. 
K.’s for his trouble in taking care of said negroes.” Held, that the devise 
was of a present interest to H. K. in the Glass plantation, and that the 
provision that the proceeds of the land should be applied to the mainte- 
nance of those old negroes was only a discharge of the duty which the 
law would have imposed on her estate. 


2. She also, in the 6th clause, devised as follows: “I will that my negroes 


not otherwise mentioned in this will be valued by three disinterested 
men at one-fifth less than would be considered the rating price of such 
negroes, and the negroes have the liberty of choosing their masters, and 
if the persons chosen should not be willing to take them at the valuation, 
that the negroes have the liberty of choosing until they get one, and 
Lucy’s family is not to be separated, nor the negroes to be taken out of 
the county. The fund of this valuation is to remain in the hands of my 
executors, and by them kept on interest, to be annually divided between 
the negroes so valued, for their own use. As each one of these negroes, 
so valued, arrives at the age of 45, they are to receive from my execu- 
tors what would be their equal share of the principal; if any of the ne- 
groes die, their share is to be given to those living, ete. Held, that the 
direction in the first part of this clause is void for uncertainty. 


3. She also, in clause 8, devised as follows: “I will that all the balance 


of my property not herein disposed of be sold by my executors and, 
after my debts are paid, the proceeds of the sale be divided into three 
divisions: one-third to go to the use of the Associated Reformed Church 
at Sardis in Mecklenburg County, North Carolina; one-third to be equally 
divided between my brothers’ and sisters’ children; the remaining third 
of the proceeds of the sale to be held by my negroes, A. J. and L., to be 
subject to the same regulations as I have laid down in a former clause 
relative to the proceeds of the valuation of the said negroes, and to be 
used in the same way.” Held, (1) that the legacy to the Associated 

Reformed Church at Sardis was good, that congregation having 
(131) appointed trustees according to law. Held, (2) that the prop- 

erty attempted to be given to the slaves under this and the 6th 
clause passes under the residuary clause, and the slaves themselves men- 
tioned in this and the 6th clause go to the next of kin. 


4. Held, (3) that the legitimate children of the brothers and sisters. of the 


testatrix take under this clause, per capita, but one of them, being illegiti- 
mate, takes nothing—children being in law considered, prima facie, to 
mean legitimate children, unless it plainly appear from the will that ille- 
gitimate children were intended to be included in a bequest. 


Cavse removed by consent from the Court of Equity by Mecxien- 


pura, at Spring Term, 1848. 
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Annie Boyce, by her last will and testament, devised as follows: 

“Ttem the 2d. I will and bequeath to my nephew, Hugh Kirkpatrick, 
my negroes, Mose and Nelly, and also to him my Glass plantation, the 
proceeds of which are to go to the support of Mose and Nelly during 
their lives, and at their death it is to become said Hugh Kirkpatrick’s, 
for his trouble in taking care of said negroes. I also allow the said Mose 
a horse called Buck, and a cow and calf, also a plow and harness to work 
the Glass plantation, and to Mose and Nelly one year’s provisions to be 
paid by my executors, and to Nelly all the beds she claims in Iredell as 
her own, and all the kitchen furniture she has there. 

“6th. I will that my negroes, not otherwise mentioned in this will, be 
valued by three disinterested men at one-fifth less than would be con- 
sidered the rating price of such negroes, and the negroes have the liberty 
of choosing their masters, and if the persons chosen should not be wil- 
ling to take them at valuation, that the negroes have the liberty of choos- 
ing until they get one; and Lucy’s family is not to be separated, nor the 
negroes taken out of the county. The funds of this valuation are to 
remain in the hands of my executors, and by them kept on interest, to 
be annually divided between the negroes so valued, for their own 
use. As each one of the negroes, so valued, arrives at the age of (132) 
45, they are to receive from my executors what would be their 
equal share of the principal; if any of the negroes die, their share is to 
be given to those living. Also I will te my boys Anderson and Jo one 
bed each, with complete clothing and plain bedstead. All the balance of 
my beds and furniture, except what may herein be disposed of, I will to 
my negro girl Lucy and her children. 

“8th. I will that all the balance of my property, not herein disposed 
of, be sold by my executors, and, after my debts are paid, the proceeds of 
the sale to be divided into three divisions: one-third to go to the use of 
the Associated Reformed Church at Sardis, in Mecklenburg County, 
North Carolina; one-third to be equally divided between my brothers’ 
and sisters’ children; the remaining third of the proceeds of the sale to 
be held by my executors for my negroes Anderson and Jo, Lucey, and her 
children, and to be subject to the same regulations as I have laid down 
in a foregoing clause relative to the proceeds of the valuation of said ne- 
groes, and to be used in the same way.” 

To this will the plaintiff is executor. 

The bill states that doubts have arisen as to the true construction of 
the clauses of the will which are set out, and prays the advice of the 
court upon them—whether under the 2d clause the property, real and 
personal, passes to him, the plaintiff, or is void and sinks into the 
residuum ; whether the provision in the 6th clause is void, and whether 
under the 8th clause the legacy to the negroes, if void, passes to the 
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next of kin, and whether the legacy to the Associated Reformed Church 
at Sardis takes the same course. The bill then states that the deceased 
had several brothers and two sisters, one of whom had several children, 
and the other one illegitimate child named Dearmond, who has died since 

the death of the testatrix, and whose administrator is a party de- 
(133) fendant, and prays the instruction of the court whether Dearmond 

is to be considered a sister’s child so as to be taken under the will. 
It further states that there is in Mecklenburg a church known as the 
Associated Reformed Church, at Sardis, and that the defendants Ely 
Griffith, Samuel Boyce, James Wallace, and Jesse Erwin are its regu- 
larly appointed trustees, and that the other defendants are the heirs at 
law, next of kin, and residuary legatees of the testatrix. 

The facts set forth in the bill are admitted in the answers—and they 
all, except that of the trustees of the Associated Reformed Church at 
Sardis, allege the bequests contained in the 2d and 6th clauses and the 
latter part of the 8th clause are void and inoperative; and the next of 
kin insist that the portion of the 8th clause which gives a third of the 
proceeds of the sale therein directed to the church at Sardis is likewise 
void, because the church is not incorporated, and that all these bequests 
fall into the residuum. The trustees contend that the bequest to the 
religious association is not void, as it is capable of taking, and they are 
its trustees regularly appointed. 


Osborne and Wilson for plaintiff. 
Thompson and Avery for defendants. 


Nasu, J. We are of the opinion that the bequest contained in the 2d 
item is not void, but that, under it, the plaintiff takes the Glass planta- 
tion as a present devise in fee, charged with the maintenance of the two 
old negroes, Mose and Nelly, who are also given to him, and that the 
provision, “the proceeds of which are to go to their support,” if not void, 
is merely directory. By the laws of this State, provision is made 
whereby owners of slaves are compelled to furnish every slave who has 

become superannuated and unable to work, with the usual allow- 
(134) ance of clothing, food, and lodging. Rev. Stat., ch. 89, sec. 19. 

They are not permitted to cast them off in their old age, when no 
longer able to work. The benevolent testatrix in this case was, therefore, 
not only in the performance of a high moral duty in providing for the 
future maintenance of these two old and, no doubt, faithful slaves, but 
she is doing what the law would have compelled her estate to perform. 

As to clause 6, we are of opinion that the bequests in it are void, and 
that a trust resulted which under clause 8 either passes as therein di- 
rected or to the next of kin. The first part of the clause is void for un- 
certainty. It directs that the slaves, after the valuation therein pro- 
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vided, shall choose their masters; and if those whom they shall choose 
do not take them, that they may exercise the same privilege again with- 
out limit of time. And they are not confined to any particular persons, 
but have the whole country to select from. If their choice had been 
limited to the relations of the testatrix or to a certain number of desig- 
nated persons, as it was a bequest intended for the benefit of such per- 
song, it would have been supported ; but it is too indefinite and uncertain, 
The bequest in the latter part of clause 6 is void because of the incapac- 
ity of slaves to take. It was certainly not the intention of the testatrix 
to free her slaves, for she expressly provided for their having masters by 
directing a sale of them, and as slaves they are incapable of taking any- — 
thing devised to them for their maintenance. Cunningham v. Cunning- 
ham. 1 N. C., 519. 

Under clause 8 is embraced al] the property of the deceased not pre- 
viously mentioned in the will. The words are “all the balance of my 
property not herein disposed of.” Now, the slaves are not disposed of 
in the preceding part of the will and it is therefore contended they are 
embraced in this clause, and pass into the residuum created by it. 

The proceeds of the sale are directed to be divided into three (135) 
parts: one-third is given to the Associated Reform Chureh at 

Sardis, in Mecklenberg County; one-third to her brothers’ and sisters’ 
children, and one-third to be given in substance to the slaves. It cannot, 
therefore, be that they were intended to pass under this clause—they can- 
not be given to themselves. It is true that whenever a bequest fails from 
any cause to take effect, and there be a general residuary clause, the 
property so attempted to be given will pass into the residuum, but any 
testamentary disposition of property must have a sensible and reasona- 
ble construction put upon it. Every portion, then, of the property of the 
testatrix which could form a portion of that fund is to be embraced in 
it, as the property given to the different slaves in the preceding part of 
the will, and which they could take, together with the property not pre- 
viously mentioned. As to the slaves, the testatrix died intestate, and 
they pass to the next of kin. The next of kin contend that as the Asso- 
ciated Reformed Church is not incorporated they could not hold prop- 
erty, and the bequest to them is yoid. The Legislature has provided a 
mode by which religious societies may hold property without an incor- 
poration. Rev. Stat., ch. 99, sec. 98. The members of this society have 
availed themselves of the act, and their trustees are parties to this suit, 
and claim the share bequeathed to them. The bequest is a valid one, and 
s0 it is the bequest of one-third to her brothers’ and sisters’ children, who 
take it per capita. The gift is to the children, and they all stand in the 
same degree of relationship to the testatrix. 1 Roper on Leg., 126. The 
parents were all dead at the making of the will. John Dearmond is not 
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entitled to any portion of this legacy. He was the illegitimate child of 
Jane Kirkpatrick, one of the sisters. The word child or children being 
in law considered, prima facie, to mean legitimate children. If, 
(136) therefore, a bequest be to the child of the testator, or to the child 
of another person, or to one or more of them, and nothing ap- 
pears from the will sufficient to show that illegitimate children were in- 
tended to be included under the word children, that class of children will 
be excluded. 1 Roper on Leg., 79; Williamson v. Adam, 1 Ves. and R., 
465; Thompson v. McDonald, 22 N. C., 463. There is nothing in this 
will to show that the testatrix, in using the word children, intended to 
embrace illegitimate children. Her language is “my brothers’ and sis- 
ters’ children.” If she had had but one sister, who had one child, and 
brothers, who had children, the language would have been the same. 

The bequests to Mose and Nelly and the other negroes are all void, 
and, except the money from the valuation, the whole of such property is 
included in the direction for the sale in clause 8. 

To conclude: The Glass plantation passes under clause 2 to the plain- 
tiffs. Secondly, the slaves are undisposed of by the will, and as to them, 
the testatrix has died intestate. So, also, as to the one-third of the pro- 
ceeds of the sale directed in clause 6, both the slaves and that third go to 
the next of kin, except as hereinafter stated. 

Thirdly. Under clause 6 is embraced all the property belonging to the 
testatrix both real and personal, except the slaves and the Glass planta- 
tion, and including the personal property attempted to be given to the 
slaves, all of which is to be sold, and of the proceeds, one-third goes to 
the brothers’ and sisters’ children, excluding John Dearmond, and one- 
third to the trustees of the Associated Reformed Church in Mecklen- 
burg County, at Sardis. 

As to the one-third of this fund given to the slaves, it passes to the 
next of kin, except that portion of it arising from the sale of the land, 
and that will go to the heir at law of the testatrix, as so much land. 

Per Curiam. Decree accordingly. 


Cited: Hudson v. Pierce, 43 N. C., 128; Lea v. Brown, 56 N. C., 
150; Allison v. Allison, ib., 237; Howell v. Tyler, 91 N. C., 211; Sul- 
livan v. Parker, 113 N. C., 305. 
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(187) 
WILLIAM T. LEMMOND et aL. v. RICHARD PEOPLES er AL. 


When slaves are conveyed by a deed, absolute on its face, but with a secret 
confidence that the donee should hold them in a qualified state of bond- 
age, that is, that the donees were to consult the benefit of the negroes and 
not their own emolument, this trust is illegal, and there is a resulting 
trust to the donor. 


Cause removed from the Court of Equity of Mecxiensure, at Spring 
Term, 1848. 

On 26 February, 1844, William Query conveyed to the defendants a 
negro woman named Linny, and her child, Mary, about 6 years old. 
The consideration expressed in the deed was $600. Soon afterwards he 
also conveyed to them a piece of land, containing 12 acres, for the con- 
sideration, as expressed, of $36. Both deeds are absolute on their face 
and contain warranties. 

In September, 1846, Query died intestate and the plaintiffs adminis- 
tered on his estate, and in November, 1847, filed this bill. It charges 
that their intestate had not capacity to make a contract, and that the 
conveyance were unduly obtained without consideration. But the alle- 
gations in respect to incapacity and imposition are denied in the answer 
and not established by the evidence. 

The bill, however, further charges that the purpose of the par- (138) 
ties was to effect the emancipation of the negroes and give them 
a home on the land, and that the conveyances were upon secret trust of 
that kind, or to some such effect, and insists that such a trust is illegal, 
and that a trust resulted to the donor, and prays for a discovery and a 
conveyance of the slaves and their increase, and an account. In their 
answer the defendants admit that the deeds were made without any valu- 
able consideration; but they state that they were unsolicited by them, 
and were accepted at the earnest request of the intestate. They then 
give this history of the transaction: That the woman was a mulatto, 
and had been brought up by the intestate and was regarded by him with 
great affection; that for several years a free negro named McAlpin lived 
with her at the intestate’s as her husband, and it was the wish of the in- 
estate that they should so continue to live; and he, therefore, permitted 
McAlpin to build a house on his land and raise crops, and the woman 
there lived with him—which was the place subsequently conveyed to the 
defendants. The defendants deny that it was any part of the object of 
the bill of sale that Linny and her children should be liberated, or sent 
to a free State, and say that it was designed by the deceased that the 
property should be vested in them absolutely and without condition. 
They further state that the real purpose of the deceased was to provide 
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for the protection, comfort, and happiness of the woman Linny and her 
children; that he believed that, at his death, she and her family would 
fall into the hands of his relatives and would be separated, without 
regard to his objects aforesaid; and that he accordingly placed the title 
of the land and negroes in the hands of the defendants, that the land 
might be a home for MeAlpin, and that, by him or otherwise, it might 

be so arranged that the woman might live there with McAlpin; 
(139) that the defendants, accordingly, during the life of the intestate, 

permitted the man to oceupy the land, and, for a small considera- 
tion, hired his wife to him, which arrangements continued until a short 
time before the bill was filed, when, in order to prevent the plaintiffs 
from getting them, the defendants took her and her children, including 
two born after the deed, into their own possession. The defendants fur- 
ther say that they. design faithfully to carry out the arrangement made 
by the intestate, and to exercise over the woman such control as is neces- 
sary to her proper conduct and maintenance; that they claim the prop- 
erty in the slaves, to be appropriated in any manner they think proper, 
and that no part of the wishes of the donor extended to the children; 
and, finally, that they were selected by the intestate as the objects of his 
kindness because he had confidence in their integrity and disposition to 
act fairly and justly by the woman Linny. 


Avery Wilson and Alexander for plaintiffs. 
Osborne and Bynum for defendants. 


Rurrin, C. J. There is but little difficulty, we think, in understand- 
ing that, although there was not a trust to procure actual and open 
emancipation, the conveyance of the negroes was made upon a secret 
trust and confidence that the defendants hold them in what has been 
called a qualified state of bondage—that is, that the donees, as expressed 
in Huckaby v. Jones, 9 N. C., 120, were to consult the benefit of the 
negroes and not their own emolument. Such a trust, when ascertained, 
must be pronounced illegal, as has been frequently decided: and as it 
cannot be executed as intended and is unlawful, it follows that, of neces- 
sity, there is a trust for the original owner, and those who succeed him; 

for if a trust of any kind be intended, the donee of the legal title 
(140) cannot, in conscience, hold the negro as property for himself, 

but must execute it for some one, and, as there is no one else who 
can claim, it must be for the donor. It is so under the mortmain acts; 
and the provisions of our law, as judicially construed, respecting convey- 
ances for emancipation or quasi emancipation here, bear strong resem- 
blance to those acts. Stevens v. Ely, 16 N. C., 493; Thompson v. New- 
lin, 38 N. C., 388. Every country has the right to protect itself from a 
population dangerous to its morality and peace; and hence the policy 
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of the law of this State prevents the emancipation of slaves with a view 
to their continuing here (Thompson v. Newlin, ut supra; Cox v. Wil- 
liams, 26 N. C., 15); and when the purpose:is that the emancipated 
slaves shall remain here, they cannot be carried away, because it is con- 
trary to the trust, and the doctrine of cy pres does not exist with us; 
and therefore the trust results. Haywood v. Craven, 4 N. ©., 360; 
McCauley v. Wilson, 16 N. C., 270; Bridgers v. Pleasants, 39 N. 0., 26. 
The cases upon this subject ‘show that this must be deemed a disposi- : 
tion upon the unlawful trust mentioned. In Huckaby v. Jones the be- 
quest was to four persons or the survivors, “to be their lawful property, 
for them to keep or dispose of as they shall judge most for the glory of 
God and the good of said slaves.” In Stevens v. Ely there was.a trust 
“to permit the negroes to live together on his land and to be industri- 
ously employed and continue to exercise a controlling power over their 
moral condition and furnish them with the necessaries and comforts of 
life.” And in Sorry v. Bright, 21 N. C., 113, there was an absolute 
bequest of the slaves, followed by a request that the donee would “admit 
said negroes to have the result of their own labor, but ever to be under 
his care and protection.” In each of these cases a trust for the negroes 
was inferred and held void; and therefore it was declared that a trust 
resulted to the representatives of the donor. In the last of them 
the trust for the slaves was inferred, because, as was said, the (141) 
bounty appeared to be intended for the slaves and not for the 
nominal donee, who was made the legal owner, not that he should be 
master, but that they might have a protector; an observation that applies 
equally to the present case, which is almost literally the same with the 
other, according to “the real purpose” of the donor, as it is set forth in 
the answer. The answer, indeed, is not as candid as would have been 
ereditable to the defendant. In some parts of it the defendants en- 
deavor to cast some obecurity over the transaction, and mystify the case, 
by insisting on the legal property under the conveyance, and affecting 
to consider it as the beneficial ownership bestowed on them “as objects of 
the intestate’s kindness.” Yet, upon the whole answer, from the nature 
of the transaction, it is very evident that the conveyances were not made 
to the defendants to their own use, but to the secret use of the slaves 
themselves. It is true, “the property” was to be in the defendants, that 
is, apparently and literally speaking. It is also true that the negroes 
were not to be carried to another State, as the purpose was that the 
family (husband, wife, and children) were to live here on the land, 
which the donor also conveyed to the defendants. And it may likewise 
be true that emancipation here was not desired, or, rather, expected, 
as the parties knew that could not be effected. But still that would not 
come up to the claim of the property, absolute and unconditional, in the 
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sense in which the defendants wish it to be understood, and as it must 
be understood in order to exclude the right of the plaintiffs, namely, as 
importing a benefit and bounty from the intestate to the defendants in 
jure propria; for the answer further tells us that the defendants became 
thus the objects of the donor’s kindness, because he believed they wouid 
act fairly and justly towards the negroes. How, then, and why were 
the defendants to have this absolute property? The answer again 
(142) tells us, is was so as “to provide for the protection, comfort, and 
happiness of the woman and her children,” and that was to be 
effected, not by exacting moderate labor from them as humane masters, 
but by the defendants placing them, upon a colorable contract “for a 
small consideration.” or otherwise, with the free negro on the land, no 
control being exercised over them by the defendants but such as might 
be necessary for their proper conduct and maintenance. There could 
searcely be a plainer case of quasi emancipation in violation and fraud 
of the law; for the family is only required to maintain themselves, and 
the authority to be exercised over the children is that, not of owners, but 
of parents. The answer in the latter part of it says, indeed “no part of 
the wishes of the donor extended to the children,” and we confess that 
we do not know how that is to be understood, consistently with that 
integrity professed by the defendants and with the previous statements 
of the answer; for where the children are first mentioned they are ex- 
plicitly put on the same footing with the mother, as objects of the pro- 
vision ; it being for the protection, comfort, and happiness of the “woman 
and her children” ; and in another place it is stated that the donor meant 
to prevent the separation of “the family” after his death. Besides, the 
motive of the donor, arising out of the regard for and relation to the 
mother, as the latter is intimated in the answer, must have extended to 
the issue. One is, therefore, at a loss how to understand the meaning of 
that passage respecting different intentions as to the woman and her 
children. If the different parts of an answer be directly contradictory, 
it would seem proper to take it most strongly against the defendants. 
But, willing to reconcile the answer to itself, is possible, it has occurred 
to us, in conjecturing the meaning, that it was probably intended to say 
only that the intestate did not declare any express trust as to any further 
issue of the woman. If, however, that conjecture be well founded, 
(143) it cannot affect the case; for the status of the issue depends on 
that of the mother. Partus sequitur ventrem. 

The plaintiffs are therefore entitled to the relief sought, in respect 
both to the mother and the children, and to such profits, if any, as might 
have been made from the death of the intestate, with just deductions; 
and the parties will take the usual orders for the proper inquiries. The 
defendants must be held thus accountable and also to be liable for costs, 
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on account of their concurrence in contriving to defraud the law and 
policy of the country by accepting a conveyance upon an illegal trust, 
kept secret because: it was known to be illegal, and because they have 
endeavored unconscientiously to defeat the plaintiffs’ right of recovery 
by attempting to set up an unfounded claim for their own benefit. 

Per CurraM. Decree accordingly. 


Cited: Creswell v. Emberson, post, 154; Green v. Lane, 43 N. C., 79; 
s. c., 45 N. C., 114; Campbell v. Smith, 54 N. C., 156; Grimes v. Hoyt, 
55 N. C., 274. 








JOHN WITHERSPOON et aL. v. ABNER CARMICHAEL. 


A bill founded upon an allegation of fraud must not merely insinuate the 
fraud, but must charge it in positive and direct terms; otherwise the 
plaintiff will not be permitted to prove it, and, of course, can have no 
relief. 


Appxat from an interlocutory order of the Court of Equity of Wi-xxs, 
at Spring Term, 1848, Caldwell, J. 

The bill was filed by John Witherspoon and William P. Witherspoon 
against Abner Carmichael, and set forth, in substance, that James 
W. Dula and certain other infants, by their guardian, Nelson A. (144) 
Strange, and other complainants of full age, filed their bill of 
complaint against the present plaintiff, William P. Witherspoon, in the 
court of equity for Wilkes County, and obtained a decree against him at 
April Term, 1839, for $3,544.84, upon which executions issued from 
time to time, which went into the hands of the defendant, who was then 
sheriff of Wilkes County; that the plaintiff William made many pay- 
ments on the said executions during the years 1840, 1841, and 1845, 
making in the whole the sum of $3,823.15; for which he had taken re- 
ceipts from the said defendant as sheriff; that besides these sums, the 
plaintiff William paid to the defendant, in the summer of 1841, the sum 
of $393.16 in the following manner, to wit: the said plaintiff was in- 
debted to the Bank of the State at Raleigh in the sum of $1,015 princi- 
pal, which, with interest and the costs of collecting the same, amounted 
to $1,084.38, and that, for the purpose of paying the same, as well as the 
residue unpaid of the decree aforesaid, he had a note discounted at the 
branch of the Bank of Cape Fear at Salisbury for $1,500, all of the pro- 
ceeds of which, except the sum of $10, went into the hands of the defend- 
ant, who paid off therewith the debt due the Bank of the State, and the 
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cost thereof, and, by express agreement, was to apply the remainder of 
the proceeds of the said note to the payment of the decree aforesaid; but 
the defendant had not done so, and had in no way accounted for the 
same; that the plaintiff William had taken a receipt from the defendant 
for the money paid on the bank debf, but had neglected to take one for 
the residue of the money received by the defendant from the bank at 
Salisbury, and the same remained in the hands of the defendant entirely 
unaccounted for; and that, besides this, the defendant had collected for 

the plaintiff William, on a judgment against one Thomas E. 
(145) Laws, the sum of about $60, which he had also failed to account 

for. The bill further charged that the defendant, in order to 
satisfy the residue which, he alleges, was unpaid on the decree afore- 
said, levied the execution which he had in his hands, in 1845, on several 
slaves of the plaintiff William, and sold two of them for $683, the said 
plaintiff contending at the time that the said decree had been fully paid 
off ; that the defendant was about to sell others of the said slaves, to pre- 
vent which the plaintiff William entered into a written contract with the 
defendant, by which it was agreed “that Col. Anderson Mitchell should 
examine the papers in the case NV. A. Strange, guardian, v. W. P. With- 
erspoon, the judgment, execution, and receipts, and ascertain what bal- 
ance, if any, there is yet unpaid, principal or interest, or costs,” and if 
any should be found unpaid, the said plaintiff agreed to pay it without 
delay; and if the decree should be ascertained ta have been overpaid, 
then the defendant agreed to refund the overplus, both parties mutually 
agreeing to abide by the award of the said Mitchell. The bill then 
charged that the said Mitchell examined the papers in the case referred 
to him, and decided that there remained due on the said decree the sum 
of $361.45, and rendered his award accordingly; that in making this 
award, the said arbitrator refused to take into considertaion any pay- 
ment for which the plaintiff William had no written receipts, founding 
his refusal upon the exact terms of the written agreement, which, the 
bill alleged, had been artfully drawn by a son-in-law of the defendant; 
whereas the bill charged that at the time when the said agreement was 
entered into it was expressly mentioned and understood by the parties 
that the money received by the defendant from the bank at Salisbury 
was to be taken into the account, and the bill alleged that the said mat- 

ter was brought distinctly to the notice of the said arbitrator, 
(146) but he refused to allow it, whether because he was of opinion that . 

he was precluded from doing so by the express terms of the writ- 
ten agreement or that the plaintiff William might have his remedy upon 
the official bond of the defendant as sheriff, for the year when the money 
was received by him; but the bill alleged that the plaintiff William could 
have no remedy at law on the said sheriff’s bond for 1840, because he 
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was one of the sureties for that year, and that the said arbitrator was 
mistaken in both the points decided by him. The bill charged, further, 
that the defendant instituted a suit against the plaintiff John on the 
said award, in the Superior Court of Wilkes County, and at Fall Term, 
1846, recovered a judgment against him for $125, for which he was 
ebout to take out execution. The bill then charged that the defendant 
was entirely insolvent, and that, if he were permitted to enforces the 
collection of the said judgment from the plaintiff William it would be 
an entire loss to the latter, because the execution in the defendant's 
hands on the decree aforesaid had been overpaid to the amount of $700 
and more. The bill prayed for an injunction to restrain the collection 
of the judgment against the plaintiff John, and that the defendant 
might be compelled to account for and repay to the plaintiff William the 
amount which had been overpaid towards the decree aforesaid. 

The injunction was granted as prayed, and the defendant filed an 
answer to the bill, wherein he admitted that the wards of Nelson A. 
Strange and others had obtained a decree against the plaintiff William, 
upon which execution had issued from time to time, and come to the 
hands of the defendant as sheriff of Wilkes County, and that the plain- 
tiff William had made many payments thereon, for which the defendant 
had given him receipts, as stated in the bill. The answer also admits 
that the defendant received the proceeds of the note of the plaintiff 
William, discounted by the branch of the Bank of Cape Fear at 
Salisbury, and that he paid therewith the debt due from the said (147) 
plaintiff to the Bank of the State at Raleigh, and that for the 
amount so applied he had given the said plaintiff a receipt. It also 
admitted the collection by the defendant of the judgment in favor of 
the plaintiff William against Laws, but it denied that the sums remain- 
ing of the money received of the bank at Salisbury, after paying the 
debt due the bank at Raleigh, and the amount collected on the judgment 
against the said Laws, have ever been received by the defendant upon 
any understanding or agreement with the plaintiff William that it 
should be applied towards the payment of the executions of the afore- 
said decree. On the contrary, it is averred that those sums of money 
had been appropriated for the use of the plaintiff William and had been 
fully accounted for to him. The answer, after much prolixity and cir- 
cumlocution, admitted that the defendant could not then state how the 
whole of the said ‘sums had been applied to the use of the plaintiff 
William, but it specified the payment to him of $130.75, for which the 
defendant had his written receipt, which expressed to be for a part of 
the money received from the bank at Salisbury, and the defendant had 
also taken a note given by the plaintiff William to Council and Bower. 
for $100 as cash. The reasons assigned in the answer why the defendant 
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could not account for the residue of the said sum of money were that he 
had various other executions against the plaintiff William besides those 
above specified, and in consequence thereof had had many dealings with 
him in the receipt and payment of money, and that a considerable length 
of time had elapsed since the money from the bank at Salisbury had 
come to his hands. The answer then admitted that the defendant and 
plaintiff John entered into the written agreement for referring the mat- 
‘ ters of difference between the defendant and the plaintiff Williain 
(148) to the arbitration of Col. Anderson Mitchell, and that he had 
made an award thereon, as stated in the bill, but it denied ex- 
pressly that the said agreement was artfully drawn up to prevent the 
said arbitrator from taking into consideration any payment made by 
the said William, for which he had no written receipt. On the contrary, 
it is averred that the said agreement was written by the defendant’s son- 
in-law, at the request of both parties, was drawn according to their 
instructions, and was fully understood by them, and that by the said 
agreement the said arbitrator was not prevented from passing upon 
payments of any kind, whether written or otherwise, made by the said 
William, on the executions aforesaid, and that, in fact, the said arbitra- 
tor did not consider of the payments alleged to have been made out of the 
moneys received by the defendant from the bank at Salisbury, and from 
the judgment against Laws, and rejected them, not because the plaintiff 
William had no written receipts for them, but because he was satisfied 
that they had been otherwise accounted for to the said plaintiff. The 
answer admitted that the defendant had obtained judgment at law 
against the plaintiff John, and insisted that the submission to arbitra- 
tion made by the defendant and the plaintiff John was fair, and the 
award thereon legal and proper, and that it was final and conclusive 
between the parties to it, and that the plaintiff ought not to be permitted 
to allege anything against it. Upon the filing of the answer, a motion 
to dissolve the injunction was made by the defendant and sustained by 
the court, and the plaintiffs prayed for and were allowed an appeal to 
the Supreme Court. 


No counsel for plaintiffs. 
Craige for defendant. 


(149)  Barrtz, J. The motion to dissolve the injunction in this case 

was properly granted, and that for two very sufficient reasons. 
The first is that all the material allegations upon which the plaintiffs 
found their claims for relief are denied by the defendant; and the second 
is that, taking the allegations of the bill to be true, they are not sufficient 
to entitle the plaintiffs to the relief which they seek. The facts stated in 
the bill are, in substance, that the plaintiff William was entitled to cer- 
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iain credits for payments which the defendant, as sheriff of Wilkes 
County, had in his hands against him; that the defendant refused to 
allow these credits, and that, to settle the dificulty which existed in rela- 
tion thereto between the said plaintiff and the defendant, the plaintiff 
John and the defendant entered into a written agreement to submit the 
matter in dispute to the arbitration of a gentleman selected by them, and 
to abide by his award. This agreement, the plaintiff alleged, was art- 
fully written by a son-in-law of the defendant, so as to preclude the arbi- 
trator from taking into consideration and allowing some of the payments 
made by the plaintiff William, because he had no written receipts for 
them, and that the arbitrator had in fact rejected them on that account. 
The answer of the defendant, though containing much irrelevant mat- 
ter, and consisting much more of argument than of clear and distinct 
statements, denies positively all these allegations, and, for this reason 
alone, the injunction would be dissolved. But, besides this, there is aa- 
other objection to it, apparent upon the face of the bill. The payments 
for which the plaintiffs insist that the plaintiff William was entitled to 
a credit on the executions in the hands of the defendant was a matter 
solely between the said William and the defendant. The bill does not 
state that the plaintiff John was surety to the debt for which the decree 
was Obtained against William. It only says that the plaintiff John was 
the father and surety of the plaintiff William, without stating for what 
debt or in what manner he was surety. He was not then, for all 
that appears, interested in the state of the accounts between his (150). 
son and the defendant, and, having voluntarily entered into the 
agreement for the submission to arbitration of the subject of dispute be- 
tween his son and the defendant, and an award having been made 
thereon, he cannot have relief except by impeaching the award for fraud 
or mistake in the agreement for the submission or in the award itself. 
But there is nothing stated in the bill to raise those objections. The 
only allegation is that the agreement was written by a son-in-law of the 
defendant, so as to prevent the arbitrator from considering and allowing 
any other payments made by the plaintiff William than those for which 
he had written receipts, contrary to the express understanding between 
the plaintiff John and the defendant; but it is not said that the defend- 
ant procured the instrument to be so written, or that the parties gave the 
writer instructions which he either perverted or mistook. The utmost 
effect which can be given to the statement in the bill, that the agreement 
was artfully written by a son-in-law of the defendant, is that it insinu- 
ates a fraud, which cannot be taken as a direct and positive charge; and 
without such a charge the plaintiffs will not be permitted to prove the 
fraud, and, of course, can have no relief on account of it. Story Eq. P., 
ch. 2, sec. 28, and ch. 5, sec. 255. The order made in the court below, dis- 
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solving the injunction, is affirmed, but the answer of the defendant con- 
tains so many immaterial and irrelevant statements which, so far from 
being responsive to the bill or necessary to his defense, tend only to show 
that he was grossly and criminally negligent of his official duty as sher- 
riff, that we cannot give him costs. 


Per Curiam. Affirmed. 


Cited: McLane v. Manning, 60 N. C., 612; Harshaw v. McCombs, 63 
N. C., 77; Suttle v. Doggett, 87 N. C., 205. 








(151) 
DAVID CRESWELL er at v. WILLIAM EMBERSON. 


A. bequeathed a slave to his wife for her life, and after her death to be eman- 
cipated. Held, that though the provision for the emancipation of the 
slave was void, yet the slave did not belong absolutely to the wife, but, 
after her death, went to the next of kin, or passed by the residuary clause, 
if there was one. 


Cause removed form the Court of Equity of Irzpett, at Spring Term, 
1848. 

In 1831 Adam Moore made his will, in which he gave to his wife, 
Hannsh Moore, the whole of his property, after the payment of his 
debts, during her natural life, except such part as she might choose not 
to retain, and he directed such part to be sold by his executors, and the 
proceeds to be put out at interest until her death, and then to be divided. 
He then gave to her one-third of the proceeds of the sale, and the whole 
of the increase of the estate, except the negroes. He further directs that, 
efter the death of his wife, his boy, George Washington, shall be emanci- 
pated. The defendant Emberson was appointed one of the executors. 
Mrs. Moore died, and by her last will appointed the plaintiffs her execu- 
tors, and the bill is filed for an account, and, among other things, charges 
that the testatrix, by her will, gave to the plaintiff Creswell the boy 
Washington, to be emancipated as soon as the laws will permit; that the 
defendant, after the death of Mrs. Moore, sold the boy Washington, as 
the property of his testator, and that during the life of the testatrix, Mrs. 

Moore, he hired out for several years, a valuable negro boy, and 
(152) received a large sum therefor, and claimed the money as belong- 
ing to the estate of Adam Moore. 

The answer of the executors of A. Moore admits the contents of their 
testator’s will to be, as set out in the bill, the sale of Washington and the 
hiring out of Stephen, and that the amount of his hire is in their hands. 
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They aver, as to Stephen, that, apprehending that the perishable prop- 
erty and the other property directed to be sold would not pay the debts, 
they obtained an order from the county court to sell Stephen, but as the 
deficiency was not large, and the negro was willed to Mrs. Moore for her 
life, at her request, instead of selling bim, they hired him out for the 
purpose of paying the debts. 

No more of the pleadings are set out than are necessary to bring in- 
view the question submitted to this Court at this time. 

The bill was filed at September Term, 1841, and the answer at Spring 
Term, 1843. Upon a hearing, a decree for an account was made, and at 
the same term, by an order of court, the case was referred to a commis- 
sioner. The order of reference was as follows: “On motion of the plain- 
tiff’s counsel, it was ordered that this cause be referred to J. P. Caldwell, 
to take an account and report to the next court of and concerning the 
assets of Adam Moore, deceased, etc., the amount of that portion of it 
belonging to the late Hannah Moore, and that he report the facts in 
relation to the bequest and sale of the slave Washington, ete.” At Spring 
Term, 1848, the commissioner made his report, and, among other things, 
reported: (1) That the negro boy Washington belonged to the plaintiff 
Creswell, and he, now assenting to the sale, is entitled to recover the 
amount he sold for, with interest, as set forth in the report. 

2. That as the hire of Stephen, I decide that the plaintiffs, as the 
executors of Hannah Moore have a right to recover the same, 
with interest, as stated. (153) 

3. Of the growing crop of corn and hay, I decide they properly 
belong to the estate of Hannah Moore, and that the plaintiffs had a 
right to recover the same. 

To this report the defendants filed the following exceptions: 

1st. That the commissioner has adjudged the title of the slave Wash- 
ington to be in the plaintiff Creswell, and has accordingly charged for 
the said plaintiff the value of the slave against the defendant, whereas 
the title to the said slave was in the next of kin of Adam Moore, and the 
plaintiffs are not of the next of kin. 

2d. That the commissioner has charged the defendants with the hire 
of the boy Stephen, and adjudged the value thereof to the plaintiffs, 
when the same constitutes no charge against the estate of Adam Moore, 
and should form no part of this account, the plaintiffs’ remedy being 
wholly a legal one, if any, against the defendants individually. 

3d. That the defendants are charged in the said account with the sum 
of $288 for certain corn and hay belonging to the plaintiffs, as executors 
of Hannah Moore, and which they should have taken care of, but for 
which the defendants, as executors of Adam Moore, are not liable to 
account in this suit, the plaintiffs having a clear remedy at law. 
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The 4th, 5th, and 6th exceptions were abandoned, as not being sup- 
ported by testimony. 


Avery, Alexander, and Bynum for plaintiffs. 
Osborne, Guion, and Gaither for defendants. 


Nasu, J. The first exception is sustained. The plaintiff claimed the 
negro Washington under the will of Mrs. Moore. She had but a life 
estate. In making her will she doubtless thought, and the commissioner 
has acted under a similar impression, that as the negro Washington was 
given to her for life, and the subsequent disposition was void, she took 
an absolute estate in him under the will of her husband, Adam Moore. 

It is true that the direction given for his emancipation was void, 
(154) as being contrary to law, but Mrs. Moore’s interest in him was not 

thereby enlarged. By the express provisions made for her, she 
has an estate but for life. With her death that interest ceased—she 
had nothing to leave to another. Washington, therefore, upon her death, 
passed either to the next of kin of Adam Moore or sunk into the resid- 
uum, if there was one. This has been repeatedly declared by the Court. 
The latest case on the subject (and we hope it will be the last) is that of 
Lemmond v. Peoples, ante, 137. The slave Washington, therefore, or his 
value, is in the hands of the defendant Emberson, as of the estate of 
Adam Moore. 

The second exception is overruled. It appears that Stephen was one 
of the negroes left to the widow during her life, and to her also the tes- 
tator gave, after the payment of his debts, the whole increase of the 
estate except the negroes. The defendant Emberson admits that he did 
hire out Stephen for the purpose of paying debts; that, with that view, 
he obtained an order from the county court to sell Stephen, but at the 
request of Mrs. Moore as the balance of the debts to be paid was small, 
he, instead of selling, hired him out. It turned out afterwards that the 
hire of Stephen was not required to pay the debts, and the money is in 
bis hands. The consent of the executor to a legacy is necessary. He is 
not obliged to part with the property until the debts of the testator are 
diseharged, and it appears that the defendant did not assent to the legacy 
as to Stephen, but neither Stephen nor his hire became necessary, and 
the widow was entitled under the will to both. The hire of Stephen is 
in the hands of the defendant Emberson, for the use of the plaintiffs, 
representatives of Mrs. Moore. The third exception is overruled. The 
exception is that the hay and corn, for which the sum of $288 is allowed 
ly the commissioner, belong to the plaintiffs as executors of Hannah 

Moore, but for which the estate of Adam Moore is not liable to 
(155) account in this suit, the plaintiffs having a clear remedy at law, 
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The question attempted to be raised is not open. It was disposed of by 
the decree made on the hearing for an account. The other exceptions 
are overruled, there being no evidence to support them. The report of 
Commissioner Caldwell is in all things confirmed, except as to the slave 
Washington. : 

Per Curt. Decree accordingly. 


Cited: Hudson v. Pierce, 43 N. C., 128. 








JOHN PHIFER er at. v. MARTIN PHIFER er At. 


1. A testator devised as follows, after providing for the payment of his debts: 
“I will and bequeath the residue of my estate of every kind and descrip- 
tion to my dearly beloved wife, to manage the same as she may think 
most advisable for her own support and for the support and education 
of her children, as long as she remains a widow, and, should she again 
intermarry, it is my will that my property should be divided between 
her and her children, agreeable to the laws of North Carolina. 34. 
And should she not intermarry until my children become of lawful age, 
I hereby invest her with full and ample authority to divide my property 
among them, as she may deem most expedient.” 


2. Held, that the widow, remaining unmarried until her death, had no right 
to dispose of this property at her discretion by will, but that in such an 
event she had a life estate, and the property after her death was to be 
divided among the children of the testator as-it would be divided if he 
had died intestate. 


Cause removed from the Court of Equity of Casazrus, at Spring 
Term, 1847. 

John Phifer, late of the county of Cabarrus died on 18 Octo- (156) 
ber, 1845, having previously, on 21 November, 1818, made and 
published his last will and testament, duly executed to pass beth real and 
personal estate, in which were contained the following clauses, to wit: 
“T desire that all my just debts be as speedily paid as the circumstances 
of my estate will render convenient. 2d. I will and bequeath the residue 
of my estate, of every kind and description, to my dearly beloved wife, 
to manage the same as she may think most advisable, for her own sup- 
port and for the support and education of our children, as long as she 
remains a widow, and, should she again intermarry, it is my will that 
my property should be divided between her and my children, agreeable 
to the laws of the State of North Carolina. 3d. And should she not in- 
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termarry until my children become of lawful age, I hereby invest her 
with full and ample authority to divide my property among them as she 
may deem most expedient.” 

Some time in 1840 the testator added a codicil to his will, which does 
not appear, however, to have been executed in the manner required by 
law to pass real estate. The testator left surviving him his wife, Esther 
Phifer, and seven children, to wit: Martin Phifer, John F. Phifer, Ca- 
leb Phifer, George L. Phifer, Elizabeth, the wife of E. R. Gibson, Sarah 
Ann, the wife of Robert W. Allison, all of full age, and Mary B. Phifer, 
a minor under 21 years of age. He also left a grandson, John Phifer 
Young, the only child of a daughter named Louisa, who had inter- 
married with Robert S. Young, and died a few months before her father. 
Esther Phifer, the widow of John Phifer, and who was the wife whom 
he mentions in his will, remained unmarried until her death, which 
occurred in March, 1846. Previously thereto she had made and pub- 
lished a-last will and testament, duly executed to pass real and personal 

estate, wherein, after reciting that she had been empowered by 
(157) the will of her late husband to divide his property among his 

children, she proceeded to give to each of the children, by name, 
certain specified parts of the property, both real and personal. These 
portions were not of equal value, but valued from $6,000, the smallest, 
to $15,000, the largest estimated share. She also gave to her grandson, 
John Phifer Young, six negro slaves estimated to be worth about $2,000. 
Among the property given in her will was a tract of land devised to her 
son George L. Phifer, worth about $7,500, which her husband pur- 
chased after the publication of his will. 

Upon the probate of the will of John Phifer, his sons, John Phifer and 
Caleb Phifer, took out letters of administration thereon, with the will 
annexed, and they also took out letters testamentary upon the will of 
their mother, and, meeting with difficulties in carrying the provisions 
of said will into effect, they filed this bill, to which all persons inter- 
ested were made parties, to get advice of the court upon the follow- 
ing questions: 

Whether Esther Phifer, the widow, had any power, under the will of 
her husband, to dispose of and divide any of his property among their 
children by her last will and testament. (2) And if she had, whether 
she had the further power to bequeath the slaves, mentioned in her will, 
to John Phifer Young, their grandson, and whether the executors ought 
to deliver the said slaves to him. (3) Whether, if the said John Phifer 
Young is one of the persons among whom the widow was directed to 
divide the property of her husband, he is bound by the allotment made 
in her will, or is entitled to demand from the executors a larger portion 
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of the said property. (4) Whether the said devise by the said widow of 
the tract of land, purchased by her husband after the making of his will, 
to her son George, vested the said land in him. 


Thompson and Coleman for plaintiffs. 
Avery and Wilson for defendants. 


Barrie, J. The answer which we feel bound to give to the (158) 
first inquiry renders the consideration of the other questions pre- 
sented in the bill unnecessary. We are of the opinion that the will of 
John Phifer did not confer upon his widow the power to divide his 
estate among their children by her last will and testament, much less to 
divide it among them in unequal portions. The will of the testator was 
made in 1818, about twenty-seven years before his death, and although 
the ages of his children are not otherwise stated in the pleadings, than 
that all of them, except one, were of full age when the bill was filed in 
the Fall of 1846, yet we may fairly infer that when the will was made 
all of them who were then born were under age, and most probably in- 
fants of very tender years. In that condition of his family he gives to 
his wife, after the payment of his debts, the whole residue of his estate, 
real and personal, so long as she might remain a widow. He gives it to 
her, however, not absolutely for herself and for her own sole use and 
support, but also for the support and education of his children. While 
she should remain his widow, the entire confidence which he expressed 
in her prudence and discretion induced him to confer upon her the ex- 
clusive management of the property for those necessary and important 
purposes. But should she again intermarry, then her situation would 
be so essentially changed by the new relations which she would contract 
that he thought it no longer proper to intrust her with the property 
which he designed for their children. He therefore directs a division 
of the whole estate between her and the children according to the law 
of the State. So far there is no difficulty in ascertaining his intentions, 
for they are clearly expressed and seem reasonable and proper.. Then 
comes the third clause, which, at first view, appears somewhat obscure, 
but the obscurity vanishes when we consider his intentions 
ing his family, previously expressed in the second clause, and (159) 
apply them to another state of things which he foresaw might pos- ’ 
sibly occur. His widow might not marry again at all, or, at least, might 
not do so until after the education of some or perhaps of all of their 
children might be completed, and they shall have arrived at the proper 
age to marry and settle, or otherwise engage in the active duties of life. 
Should such te the case, they would need a portion of that property 
which had been intrusted to their mother for their benefit. To provide 
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for such exigencies, he gives to her the power to divide the property 
among them as she might deem most expedient, and this power she 
might execute from time to time, as the oceasion for its exercise might 
occur. (Sug. on Pow., 278; 1 Law Lib., 341.) He thought, too, that 
she would know best what kind of property would be most suitable for 
each one of the children, as he or she might arrive at lawful age, and 
such kind he leaves it to her discretion to give, keeping in view, how- 
ever, that equality in the shares of the children indicated in the second 
clause of his will. Without the power to make such allotments, the 
children would either be unprovided for or would take and hold what 
their mother might put in their possession, as hers, and not as their own, 
which was certainly contrary to the intention of the testater. From this 
exposition of the testator’s intention, as declared in the third clause of 
his will, it is manifest that the power given to the widow was to be 
executed by a deed of other instrument, inter vivos, and not by her will. 
Indeed, in the execution of the power no reference is made to her death, 
but to her marriage after the children or some of them should have 
arrived at lawful age. A power given generally may, it is true, be exe- 
cuted either by deed or will, unless the particular mode of execution is 
prescribed. Sug. on Pow., 207; 1 Law Lib., 250. But the mode of exe- 
cution, when the power is given by will, depends on the intention 
(160) of the testator, and that is to be ascertained upon a fair construc- 
tion of the will; like any other intention, when the terms are not 
express, Sug. on Pow., 97; 1 Law Lib., 117. Our opinion being that 
the power given in the will of the testator to his widow has not been 
executed, the result is that the effect of his will has been to give all the 
estate therein effectually divised or bequeathed to his widow for her 
life, with the remainder to all the children; and as she is now dead, the 
estate must be equally divided between all the living children, and John 
Phifer Young, the only heir at law of Mrs. Louisa Young, another child, 
who died after the making of her father’s will, but before his death, 
John Phifer Young takes the share to which his mother, if living, would 
have been entitled under the act of 1816, 1 Rev. Stat., ch. 122, see. 15. 
The real estate purchased by the testator after the making of the will, 
whether devised therein or not, by force of the act of 1844, must be 
divided in the same manner. 
Per Curiam. Declared accordingly. 


Cited: Thompson v. Power Co., 154 N. C., 19. 
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| (161) 
ALEXANDER RANKIN er at, v. ANDREW HOYLE er at. 


A testator bequeathed certain slaves to his wife for life, with power at her 
death to dispose of them as she might think proper, among her children. 
One of the children died in the lifetime of the testator, leaving children. 
Held, that the wife had no right, under this power, to appoint any of the 
slaves to the said last mentioned children. 


Cavs removed from the Court of Equity of Gaston, at Spring Term, 
1848. 

This bill was filed by Alexander Rankin and wife, Elizabeth Ann 
Rhinehart, Alexander Moore, and Robinson Moore against Andrew 
Hoyle, as the executor of Elizabeth Moore, deceased, and as the admin- 
istrator with the will annexed of Alexander Moore, senior, deceased, and 
against Elizabeth R. Moore and the other children of James Moore, 
deceased; and its purpose was to obtain a judicial construction of the 
wills of said Alexander and Elizabeth Moore, deceased, and for the dis- 
tribution of the property accordingly. The case made by the bill and 
answer is this: Alexander Moore by his will gave to his wife, Elizabeth, 
considerable property, real and personal, including several slaves, during 
her life, and at her death to be disposed of as she might think proper 
among her children. Elizabeth Moore, the widow, by her will gave a 
certain number of slaves, so bequeathed to her, to the children of her 
deceased son, James Moore. Alexander Moore died in November, 1837, 
having survived his son James Moore, who died in the preceding Sep- 
tember, and Elizabeth Moore died in 1839. The will of Alexander 
Moore was made and published in June, 1834, and that of his 
widow in December, 1838. The plaintiff Elizabeth, wife of the (162) 
plaintiff Alexander Rankin, and the other plaintiffs, are the only 
children of Elizabeth Moore who were living at the death of their 
mother. The defendants, other than the executor, are the children of 
James Moore, deceased, and grandchildren of the said Elizabeth. The 
defendant Hoyle, as the executor of said Elizabeth and administrator 
with the will annexéd of the said Alexander Moore, deceased, took pos- 
session of the negroes bequeathed by the said Elizabeth to his codefend- 
ants, and sold some of them, and holds the proceeds of the sale, together 
with the slaves not sold, subject to the direction of the court. The 
plaintiffs contend that their mother, Elizabeth Moore, had no authority, 
by virtue of the power given to her in the will of her husband, to be- 
queath the slaves to her grandchildren, and that, consequently, the said 
slaves or their proceeds in the hands of the executor belong to them. 
On the other hand, the defendants,.the children of James Moore, de- 
ceased, insist that, under the provisions of the act of 1816, and by virtue 
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of the power given in their grandfather’s will to their grandmother, she 
might bequeath to them whatever she might have given to their father, 
kad he been living at her death. 


Avery, Bynum, and Alexander for plaintiffs. 
Guion for defendants. 


Battie, J, The question presented for our consideration has not 
hitherto, so far as we are aware, been decided or even discussed in our 
courts. The counsel for the defendants admits that, prior to 1816, a 
power to appoint to.or among children did not authorize an appointment 
among grandchildren. Sug. on Pow., ch. 9, sec. 5, p. 501 (2 Law. Lib., 
253) But he contends that the act of 1816 (1 Rev. Stat., ch. 122, sec. 

15) makes an alteration of the law in this respect, not expressly, 
(163) but by necessary construction of its provisions. These pro- 

visions are, that when any person shall bequeath or devise any 
of his or her estate to his or her child or children, and such child or 
children shall have died in the lifetime of such testator or testatrix, in 
every such case the said legacy, devise, or bequest shall take effect and 
vest a title to the property or share of estate described and mentioned 
in the same in the issue of such child or children, if any, in the same 
manner and to the same extent as it would have vested in such child or 
children had she or they been in full life at the death of the testator or 
testatrix and taking effect of such will. Applying the act to this case, 
the counsel insists that the power given by Alexander Moore in his will 
to his widow to dispose of the slaves in question, at her death, among 
her children, had, upon its execution, the same effect as a bequest of 
them in the will of the testator, to his son James, which, as he died 
before the testator, would go to his children. In support of this propo- 
sition the counsel relies upon the well established doctrine that the ap- 
pointee under a power takes from the instrument which creates the 
power, and not from that which executes it. Sug. on Pow., 331 (2 Law 
Lib., 22). Unfortunately for the argument, the power of appointment 
in this case is not to be executed in favor of the testator’s children, but 
the children of his wife. The words of the will are, “to be d'sposed 
of as she may think proper among her children.” These words may 
embrace children of the testator’s wife by a former or subsequent hus- 
band—children who may not be his. If a power, then, which is given 
by a will have the same effect when executed as a bequest in the will, 
the act of 1816 cannot apply to this case, because the will does not au- 
thorize, by its terms, the execution of the power in favor of the person 
whose legacy would necessarily te saved from lapse by the operation of 

the act. But a more decisive answer to the argument is, that 
(164) when the testator’s will took effect by his death, his son James 
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Moore was not one of the objects of the power, he having died before his 
father. He was not then one of her children among whom she was 
authorized to appoint, and no case could be made to which the act of 
1816 could apply. And his children also were excluded, because the 
power of appointment was confined to the wife’s children. Whether if 
James Moore had survived his father, and the power given by the 
father’s will had been to appoint among his (the testator’s) children, it 
could have been executed in favor of the children of James after his 
death, or whether the act of 1816 applies to any case where the bequest 
is not directly to the child, but only to be carried into effect through the 
medium of a power of appointment among the children of the testator, 
it is unnecessary for us to decide. In the case presented to us we hold 
that the power was not well executed in favor of the grandchildren of 
the testatrix, Elizabeth Moore, and that consequently the plaintiffs are 
entitled to a decree for such of the slaves bequeathed by the will of the 
said Elizabeth to the defendants as are now in the hands of the executor, 
and for an account of the proceeds of such as he had sold. 
Per Curiam. Decree accordingly. 


Cited: Williamson v. Jordan, 45 N. C., 48. 








(165) 
LEANDER E. BRITTAIN vy. JOHN McLAIN. 


Where a vendee gave a bond for the purchase money of a tract of land, and 
the vendor at the same time gave a bond to make a valid title when the 
money was paid: Held, that these were current acts, and that if the ven- 
dor attempted to collect the money on the bond for the price of the land, 
without making or tendering a valid title, the vendee was entitled to an 
injunction, and if a valid conveyance of title was not filed in the court, 
after the bill of injunction granted, the injunction should be continued 
to the hearing. 


Appxat from an interlocutory order of the Court of Equity of Hzn- 
person, at Spring Term, 1848, dissolving an injunction theretofore 
granted, Battle, J. 

The bill charges that in 1845 the plaintiff purchased from the defend- 
ant a tract of land in Henderson County, at the price of $395, and, to 
secure the purchase money, executed his bond to the defendant, with 
William Brittain his surety, payable on 1 January, 1847, and at the 
same time the defendant executed to him a bond to make a conveyance 
of the land when the purchase money was paid. It charges that at the 
time of sale, which was made by public auction, the defendant repre- 
sented the land as the property of John McLain, deceased, of Georgia, 
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who had made a will, appointing himself executor thereof, and giving 
him full power and authority to sell the said land; that he took posses- 
sion of the said land and proceeded to improve it but in a short time 

was informed that the defendant had no power to make a valid 
(166) conveyance, and, upon application to the defendant, was informed 

that a caveat against the probate of the will had been entered in 
the court of the proper county in Georgia, where the said John McLain 
lived and died, and where it was still pending. The plaintiff alleges that 
he has recently been informed, and charges the fact so to be, that the 
defendant never brought the will of John McLain to this State, but 
merely a copy, which he caused to be entered on the records of Hender- 
son County, and procured letters testamentary to be issued thereon to 
him in this State as one of the executors thereof, and by said paper it 
appears to have been proven before three justices of the peace, out of 
court of Rabun County, in the State of Georgia. The bill further 
charges that the defendant had no power, under the present state of the 
paper-writing, to make a valid conveyance of the land; that the defend- 
ant has never made any conveyance of the land or tendered one to him, 
but without so doing has sued him on his bond and recovered judgment 
against him, and is about to take execution thereon; and, if he collects 
it, he fears it will be to him an entire loss, and prays that the contract 
may be rescinded and an injunction issued to restrain the defendant 
from collecting the money on his judgment. 

The defendant answers that John McLain, of Rabun County, in the 
State of Georgia, died in the year...... , having made his last will and 
testament, duly executed to pass real estate in the State of Georgia; that 
he and one John Martin were appointed executors, and power is given 
to them, or either of them, to sell and convey the land in question; that, 
in conformity with the laws of Georgia, the said will was proved before 
three justices of the county of Rabun, and duly recorded in the court of 
ordinary in said county. He admits executing a bond for a conveyance, 
as stated in the plaintiff’s bill, and that he has not made a deed for the 

land, but is willing to do so whenever called on; that he has 
(167) obtained a judgment against the plaintiff on his bond, and that 

he is able to make good to him any injury he may sustain in con- 
sequence of his not obtaining title. He avers that no caveat has ever 
been entered in the probate of the will in Georgia, and denies he ever so 
told the plaintiff. The defendant further alleges that Alexander Mar- 
tin, his coexecutor, took out letters testamentary in the State of Georgia, 
and he procured from him a good and sufficient deed of conveyance to 
the plaintiff of the said land, which he now has and is willing to bring 
into this court and deliver to the complainant, whenever thereto re- 


quired. 
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N. W. Woodfin for plaintiff. 
Baxter for defendant. 


Nasu, J. Upon the coming in of the answer in this case the injunc- 
tion theretofore granted is dissolved. From the pleadings in the case 
it appears that the defendant, representing himself as the executor of the 
will of John McLain, of Georgia, and claiming to have full power, as 
such, under the will, sold to the plaintiff a tract of land lying in Hen- 
derson County in this State. The plaintiff executed to the defendant 
his note or bond for the purchase money payable 1 January, 1847. This 
bond bore date in March, 1845. At the same time the defendant executed 
his bond to make title to the plaintiff when the purchase money was paid. 
The defendant, without executing or handing to the plaintiff any deed 
for the land, sued him upon his bond and has obtained a judgment on 
it, nor has he even brought into court any deed from himself or from his 
coexecutor, Martin, to the complainant. We think his Honor erred in 
dissolving the injunction. The acts to be performed by these parties 
were concurrent acts, to be performed at one and the same time. The 
plaintiff bound himself to pay the money due upon his bond on 
1 January, 1847, and the defendant bound himself, at the same (168) 
time, to make the conveyance of the land. Whichever of the par- 
ties, in such a case, takes the initiative becomes the actor. A court of 
equity will not compel a purchaser to take a doubtful title. He has a 
right to have the title brought into court, and a reference to the clerk, 
if he so chooses, to examine and report upon it. This the defendant has 
not done, and we do not consider him entitled to force the purchase 
money from the plaintiff and to throw him upon the uncertain security 
of his bond to make a conveyance. He is not compellable, in equity, to 
part with his money until the vendor has conveyed or offered to convey 
the land. This defendant has not yet done. We do not consider the 
other objections raised by the answer as properly before us. The only 
questiof referred to is the propriety of the dissolution of the injunction. 
We think there was error in dissolving the injunction, and that it ought 
to be retained to the hearing. 

Per Curis. Reversed with costs. 
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(169) 
JOEL VANNOY v. WILLIAM MARTIN et At. 


A. Purchased the land of B. at a sale under an execution he had against B., 
and at the sale declared he was buying in the land only as a security for 
other debts which were to he ascertained on a settlement with B., and 
thereby prevented B.’s friends from advancing the money to satisfy the 
execution. Afterwards the land was sold as the property of A. under an 
execution against him: Held, first, that the act making void parol con- 
tracts for the sale of land (Rev. Stat., ch. 50 sec. 8) did not bar B. from 
his remedy. Held, secondly, that the purchasers under the executions 
against A. held but the title he had, subject to all the equities against it, 
whether they had notice of such equities or not. 


Cause removed from the Court of Equity of Wmxzs, at Spring Term, 
1848. 

This bill was filed in the court of equity for Wilkes County, by Joseph 
Vannoy against William H. Martin, Samuel P. Smith, and Joseph W. 
Hackett, and stated that the plaintiff was the owner of a tract of land 
lying adjacent to the town of Wilkesboro, which he leased in 1839 to one 
Thomas D. Kelly for a term of five years; that the defendant Martin, in 
1841, recovered a judgment in the Superior Court of law for Wilkes 
against the plaintiff for about $860, and had an execution issued thereon 
and levied upon the said tract of land, and had it advertised for sale; 
that the plaintiff at that time resided in the county of Cherokee, at the 

distance of 200 miles from the place of sale, and that his lessee, 
(170) the said Kelly, went to the defendant Martin and told him that, 

as he believed the plaintiff was ignorant of the intended sale, and 
the land was valuable, being worth about $2,500, he would either buy it 
himself for the plaintiff or raise the money and pay off the debt for him- 
self, when the defendant Martin told him that the would bid off the land 
himself, but would not keep it; that he had an unsettled account against 
the plaintiff and would hold it only as a security for whatever sum might 
be found to be due to him upon a settlement with the plaintiff. The bill 
stated further that the said land was sold in August, 1841, when the 
defendant Martin became the purchaser at the price of $810, and that 
the said Martin, after his purchase, several times acknowledged that he 
had the land only as security, and that the plaintiff had a right to re- 
deem it; that the plaintiff and the defendant Martin afterwards came 
to a settlement of their accounts, when it was found that the balance due 
from the plaintiff to Martin was about $700, and that Martin offered to 
reconvey the said land upon being paid that sum; that the plaintiff was 
unable at the time to pay the said balance, but, not long afterwards, he 
procured $300 and handed it to one William W. Peden to pay the de- 
fendant, which was accordingly done on 25 December, 1842, and the 
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said defendant gave a receipt therefor, expressing that the money was 
received towards the redemption of the said Vannoy’s land; that the 
plaintiff subsequently paid on the same account the sum of $90 and was 
entitled to a credit for $76 more, received by Martin for him and not 
accounted for in their settlement. The bill then stated that the said 
defendants Smith and Hackett obtained a judgment against the defend- 
ant Martin and had an execution levied upon the said land as the prop- 
erty of the said Martin, and had it sold, when they became the pur- 
chasers at the price of about $1,000. The bill charged that the 

said defendants Smith and Hackett had, at the time when the (171) 
judgment was obtained against Martin, and when they had the 

land levied on and sold, full knowledge that the plaintiff had the right 
to redeem it, and that he had already paid near $400 towards such re- 
demption. The bill prayed that the plaintiff might be permitted to 
redeem the land upon paying to the defendants Smith and Hackett 
whatever balance aight be found to be due from him to the defendant 
Martin, upon their accounting for the rents and profits. The defend- 
ants all answered the bill. The answer of the defendant Martin denied 
that he had purchased the land upon any understanding or agreement 
whatever to hold it only as security, subject to the plaintiff’s right to 
redeem it. On the contrary, it asserted that his purchase was absolute 
for himself, but that, afterwards, he had agreed to resell the land to the 
plaintiff at the price of $1,000, provided the money was paid by a cer- 
tain agreed time, and that the plaintiff had failed to comply with the . 
terms. He admitted the receipt of the sums of money stated in the bill, 
but said they were paid in part of the price for a repurchase, and not a 
cedemption of the land. The answer claimed the benefit of the act of 
1819 (Rev. Stat., ch. 50, sec. 8), making void all parol contracts for the 
sale of land. The answer of Smith and Hackett denied the plaintiff's 
right of redemption, and insisted that they had purchased without any 
notice of such right, and relied also upon the act of 1819. Replications 
were put in to the answers, proofs were taken, and the cause was set 
down for hearing and transmitted to this Court. 


Craige for plaintiff. 
Guion for defendants. 


Barrie, J. The facts of the case are left in very little doubt (172) 
by the testimony. The depositions of Thomas D. Kelly and 
William P. Waugh, the letter from the defendant Martin to the plaintiff, 
written 23 August, 1842, and the receipt given by the said defendant to 
the plaintiff's agent, Peden, on 25 December in the same year, expressed 
to be towards the redemption of the land, satisfy us that the defendant 
Martin purchased the said land under the execution in his favor, not 
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absolutely for himself, but to hold the same merely as a security for his 
judgment, and for whatever other sum might be found to be due to him 
upon a settlement subsequently to be had with the plaintiff. We are 
satisfied, further, that he made representation to that effect at the time 
of sale which prevented the plaintiff’s lessee, Kelly, or some other friend 
at his instance, from stopping the sale by paying off the amount due on 
the executions, or buying in the land for the plaintiff, and enabled the - 
defendant Martin to purchase it at an undervalue. In either case it 
would be a gross fraud upon the plaintiff if the said defendant were per- 
mitted to set up an absolute title to the land, which it is the duty of a 
court of equity to prevent, and, in the way of preventing which, the act 
making void parol contracts for the sale of land does not stand. Turner 
v. King, 37 N. C., 132. The plaintiff, then, would be entitled as against 
the defendant Martin to redeem the land upon paying him whatever 
might be found to be due upon a general account. That being so, the 
plaintiff has the same right of redemption against the other defendants, 
Smith and Hackett, because they were purchasers at the sale under an 
execution against the defendant Martin. They purchased the land sup- 
ject to all the equities against him, whether they had any knowledge of 
such equities or not. Freeman v. Hill, 21 N. C., 389; Polk v. Gallant, 
22 N. C., 395; Rutherford v. Green, 37 N. C., 121. The plaintiff is, 
therefore, entitled to a decree for the redemption of the tract of 
(173) land mentioned in the pleadings upon paying to the defendants 
Smith and Hackett whatever sum may be found to be owing from 
him to the defendant Martin, with interest thereon, deducting therefrom 
whatever amount the said Martin and the other defendants have received 
from the rents and profits of the said land, and to ascertain these rents 
and profits, as well as the sum due and owing from the plaintiff to the 
defendant Martin; there must be a reference to the clerk of this Court. 
Per Curt. Decree accordingly. 


Cited: Barnes v. Brown, 71 N. C., 511; Hicks v. Skinner, ib., 541; 
Mulholland v. York, 82 N. C., 514; Cobb v. Edwards, 117 N. C., 252; 
Avery v. Stewart, 136 N. C., 439; Harrell v. Hagan, 150 N. C., 244. 
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FRANCES McCORKLE v. ELISHA SHERILL er at. 


1. A testator devised the whole of his negroes to be divided as follows: one- 
seventh to C, one-seventh to B., one-seventh to S., one-seventh to E., one- 
seventh to R., one-seventh to M., and one-seventh to G. R., one of the 
legatees, who was a niece of the testator, died in his lifetime. By the 9th 
clause of the will the testator devised as follows: “My land and stock of 
all kinds, etc., to be sold at public sale, all my just debts to be paid out of 
the proceeds of the sale.” He then gives out of the proceeds of the sale 
$50 to A., B., and C., each. The will then proceeds: “If any left afterwards 
from the proceeds of the sale, to be equally divided among all my dev- 
isees.” 


2. Held, first, that the share of the negroes bequeathed to R. lapsed by her 
death in the lifetime of the testator and did not go to her children whom 
she left surviving her. 


3. Held, secondly, that the word “devisees,” in the residuary clause, meeut 
legatees. 


4. Held, thirdly, that the legatees, as such, take no part of the lapsed legacy, 
but as to it and the other property not mentioned in the will, the testator 
died intestate. 


5. Held, fourthly, that the undisposed personal property of the testator, as 
well the lapsed legacy as the money on hand, notes, accounts, etc., con- 
stitute the primary fund for paying the debts, and what money may re- 
main after such purpose is answered is to be distributed among the next 
of kin of the testator. 


6. Held, fifthly, that the portion of the lapsed legacy which arose from the sale 
of the land does not go to the next of kin, but to the heirs at law. 


Cause removed from the Court of Equity of Carawsa, at (174) 
Spring Term, 1848. 

Matthew McCorkle died in 1844, and by his will, duly made and 
proved, directed the whole of his negroes to be valued and not sold, and 
to be divided as follows: one-seventh to Charles Beaty, one-seventh to 
Betsey Selina Little, the wife of George Little; one-seventh to Sarah W. 
Sherrill, wife of Theophilus Sherrill; one-seventh to Elizabeth B. Sher- 
rill, wife of Elisha Sherrill; one-seventh part to Rebecca W. Milligan; 
one-seventh part to Martha Milligan, and one-seventh part to Gilbert A. 
Milligan. The above legacies are contained in the first eight clauses of 
the will. Clause 9 is as follows: “9. My land and stock of all kinds, 
household and kitchen furniture and farming tools, and all my corn, 
wheat, oats, and fodder, to be sold at public sale; all my just debts to 
be paid out of the proceeds of the sale.” By clause 10 the testator di- 
rects that “After my just debts and funeral expenses are paid, if there 
be anything left from the proceeds of the property that is to be sold, I 
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will that Caroline Loftin, Thomas Loftin, Frank Loftin, and Selina 
Loftin get $50 each.” Clause 11 is as follows: “I give and bequeath to 
Jane Rebecca Robinson $50 out of the proceeds of the property to be 
sold. If any left afterwards from the proceeds of the sale, to be equally 
divided among all my devisees.” The bill alleges that, over and above 
the property mentioned in the will, the testator died seized and possessed 

of a large estate, both real and personal, and that Betsey Selina 
(175) Little died before the testator, whereby the legacy to her lapsed 

and fell into the general estate. It further alleges that the plain- 
tiff, together with the defendants Charles Beaty, Rebecca Milligan, Mar- 
tha Milligan, are the next of kin and representatives, as such, of the 
testator, and entitled each to one-eleventh part of the whole of the per- 
sonal property, and the money arising from the sale of the land directed 
to be sold, after paying all the debts of the testator, and also the legacy 
of Betsey Selina Little, and that more than ten years had elapsed since 
administration with the will annexed had been granted to the defendant 
Elisha Sherrill. The bill charges that as to the lapsed legacy, and all 
the property not mentioned in the will, the testator died intestate, and 
that it passes under the law to his next of kin. 

The answers admit the facts set forth in the bill, as to the death of 
Matthew McCorkle, the making of his will, etc., but deny that the tes- 
tator died intestate as to any portion of his estate. They admit the 
death of Betsey Selina Little before that of the testator, and that she 
was the niece of the testator, but aver that she left seven children, who 
are next of kin, and entitled to one-seventh part of the sales of the 
negroes directed to be sold by the first clause of the will, and the legacy 
to their mother did not lapse, but that, if it did, it passed under the 
residuary clause contained in the 11th item of the will, to the legatees 
in the will, under the word devisees. The bill prays an account, ete., 
and the cause is set for hearing on the bill and answers. 


McCorkle and Guion for plaintiff. 
Wheeler for defendants. 


(176) Nasu, J. It is required of the Court to put a construction upon 

the will of Matthew McCorkle, and thereby ascertain whether the 
testator died intestate as to any part of his property, and what property 
passed under the residuary provision of clause 11 of the will, and to 
whom. By the first clause of the will the whole of the negroes of the 
deceased are directed to be valued and divided into seven parts, and one- 
seventh part is given to Betsey Selina Little, who died before the tes- 
tator, leaving seven children. One question submitted to us is, what 
effect the death of the legatee, before the testator, has upon the gift. 
There can be no doubt upon it. The legacy lapsed, and if there be in 
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the will a general residuary clause, it sinks into and passes under it. If 
there be no such residuary clause, it is undisposed of by the will. The 
testator dies intestate as to it. It passes to the next of kin. The case 
is not governed by sec. 15, ch. 122, Rev. Stat. That is confined to a be- 
quest to the children or the child of the testator. Betsey Selina Little 
was his niece. The whole question as to the lapse of the legacy was 
decided in Johnson v. Johnson, 38 N. C., 426; Hester v. Hester, 37 N. C., 
330. The children, then, of Betsey Selina Little take nothing under the 
will of Matthew McCorkle, or as next of kin. It is argued, in behalf of 
the legatees, that under the residuary provision of clause 11 of the will 
the one-seventh part of the negroes left to Betsey Selina Little passed to 
them under the term “devisees.” The next of kin contend that the word 
as used is insensible, and passes nothing. We agree with the counsel for 
the plaintiff, that the word “devisees” in clause 11 is to read legatees. 
The word devise is properly applied to gifts of real property by will, but 
may be extended to embrace personal property to execute the intention 
of the testator. The leading rule in the construction of wills is to carry 
into execution the intention of the maker. He has a right to make such 
a disposition of his property as he pleases, provided it is not for a pur- 
pose forbidden by the law. In arriving at this intention, the whole will 
must be taken together, and one part may be used to explain an- 

other, without regard to their respective positions. In the will (177) 
we are considering there are no devises of land, either preceding 

or following section 11. By section 9 he directs that his land, together 
with some of his personal property, shall be sold for the payment of 
debts. This is not a devise of the land to any one, but a power given to 
the executor or his personal representative to sell. It is manifest, there- 
fore, by the term, “all my devisees,” the testator must have meant his 
legatees—his donees. The word legacy properly means a disposition by 
will of personal property; yet, to carry out the intention of the testator 
as gathered from the will, it may be rendered devise, and legatee, devisee. 
Williams v. McComb, 38 N. C., 455; Tucker v. Tucker, 40 N. C., 84; 
Hardacre v. Nash, 5 Term, 716. 

We are clearly of opinion that the word “devisees” means “legatees,” 
as used by the testator McCorkle, and that the bequest is not void for 
uncertainty. But we do not agree that, under the residuary provision 
of clause 11, the lapsed legacy of Betsey Selina Little passed to the other 
legatees. It is not a general, but a special, residuary clause, and nothing 
was intended to pass under it but the residue of the money arising from 
the sale of the property directed to be sold after the payment of the 
debts. The words are precise and unequivocal as to thie question: “If 
any left afterwards from the proceeds of the sale, to be equally divided,” 
etc. Now, nothing is directed to be sold but the property mentioned in 
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clause 9. It cannot, then, embrace the lapsed legacy. Bradley v. Jones, 
37 N. C., 248; Dickens v. Cotton, 22 N. C., 272. On the part of the 
next of kin it is contended that, under the residuary clause, nothing 
passed to the legatees but that portion of the money raised by the sale of 
the property, set apart in clause 9, which remained after the payment of 
the debts, and that as to all the other property owned by Matthew Mc- 
Corkle, he died intestate, and it goes to the next of kin. It is not 
(178) necessary to cite authorities to show that, as to the property 
owned by a testator at' the time of his death, or the making of his 
will and not disposed of by it, he dies intestate, and the personalty is 
to be distributed among the next of kin. It is alleged in the bill and ad- 
mitted in the answer that the testator had other property besides his 
negroes, and property enumerated in clause 9. No part of his omitted 
property passed by the will, and there is an intestacy as to it. It did not 
pass under clause 11; its terms excluded it. The language used by Mary 
Jones in her will is very similar to that used here. Bradley v. Jones, 
37 N. C., 245. The words are, “all the balance of my estate that is not 
given to be sold,” and it was contended by the residuary legatees that 
the money on hand was embraced in it. The Court ruled to the contrary, 
and say: “We think the testatrix could not have meant that her specie 
and bank notes should be exposed to sale.” The case before us is a much 
stronger one. The testator has told us what property should be sold, 
and what residue he meant. Another question arises, as to the proper 
fund for the payment of the debts and pecuniary legacies of the testator. 
Notwithstanding the directions given by the testator, as to the payment 
of his debts, contained in clause 9, under the circumstances of this case 
the personal property unbequeathed is the fund first to be looked to, and 
the debts are to be paid out of it as far as it will go. In the administra- 
tion of assets, the personal property is the fund first liable, and is there- 
fore often called the “natural fund.” And when there is a will, that por- 
tion of the personal estate which is not especially bequeathed or by plain 
implication exempted is first applied. 1 Mad. Ch., 473. Now, it is true 
that, in clause 9 the testator does direct that his land and other property 
there named shall be sold and out of the proceeds of the sale his debts 
shall be paid. This, however, is but a charge on the property so 
(179) directed to be sold. There is nothing in the will exempting the 
undisposed surplus from the burthen. Nor is there an in 
the clause fixing it absolutely upon the fund pointed out in it. And un- 
less there be either an exemption of the residue or the charge be fixed by 
plain words or as plain implication, on other property exclusively, the 
legal and natural order of paying the debts and pecuniary legacies is 
not to be departed from. White v. Green, 36 N. C., 49. 
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We are of opinion, then, that the legacies of the negroes in the will 
of Matthew McCorkle to Betsey Selina Little lapsed in consequence of 
her death before the testator, and nothing passed under it to her chil- 
dren. (2) That the legatees, as such, take no portion of the said lapsed 
legacy, but, as to it and the other property of the testator not mentioned 
in the will, Matthew MeCorkle died intestate. (3) That in the residu- 
ary provision of clause 11 of the will the legatees are meant under the 
term devisees, but that they, as legatees, do not take any portion of the 
money on hand, or other personal property not disposed of in the will. 
(4) That the undisposed personal property of Matthew McCorkle, as 
well the lapsed legacy as the money on hand, notes and accounts, etc., 
constitute the primary fund for paying the debts, and what money may 
remain after such purpose is answered is to be distributed among the 
next of kin of the testator. (5) It appears from the will that a portion 
of the property directed to be sold was land, and we have declared that 
Betsey Selina Little, to whom, under the name of devisee, a portion of 
the proceeds are given, having died, her portion lapsed. But that por- 
tion of the proceeds of the land does not go to the testator’s next of kin, 
but to his heirs at law. 


Per OvrtamM. Decree accordingly. 


Cited: Lane v. Bennett, 56 N. C., 394. 
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